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S.B. 227: Workers’ Compensation
Subrogation Rights

[.INTRODUCTION

From an injured worker's perspective,
subrogation statutes always raise fairness
concerns. If the tortfeasor’s resources are
insufficient, subrogation depletes the tort
recovery below what will make the injured
worker whole, even when adding to that
recovery his workers’ compensation ben-
efits. Moreover, in the settlement context
{where most cases get resolved), subro-
gation raises difficult valuation issues,
particularly as to noneconomic damages.!

Nevertheless, workers' compensa-
Lion subrogation appears to be here to slay
— at {east for the present. As the Court in
Holeton v. Crouse Cartage Co.” pointed out,
“virtually every jurisdiction™ in the United
States has a statutory mechanism that al-
lows “the employer or the fund to recover
its workers' compensation outlay from a
third-party tortfeasor” and “any decision
that would hold the mere concept of 2 sub-
rogation... statute per se invalid in the
workers' compensation context would [he]
a legal anomaly."*

In Ohio, the subrogation right in the
workers' compensation context is only a
decade old.? Prior to 1993, in the absence
of a subrogation statute, the Ohio Supreme
Court refused to recognize, in all but the
most limited circumstances, an employer's
right to subrogation or reimbursement for

“Whether the S.B.
227 version of the
Workers’
Compensation
Subrogation Statute
will withstand
constitutional
challenges remains to
be seen.”

workers’ compensation payments made to
employees as a result of injuries caused by
third parties.”

The General Assembly enacted
Ohio's first workers’ compensation subro-
gation statute in 1993, That statute, R.C.
4123.93 (gff, 10/20/93), was hastily written
and full of locpholes?, causing the legisla-
ture to draft a replacement in 1995. The
1995 version, R.C. 4123.93 and 4123.931
{eff 9729/93), erred in the opposite direc-
tion, embodying provisions so draconian
that in many “familiar and repeated cir-
cumnstances™ the injured party was unjustly
deprived of all or part of her tort recovery.

In Holeton, the Ohio Supreme Court
held R.C. 4123931, the operative provi-
sion of the 1995 statute, unconstitutional
“in its present form.”® The Court, how-
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ever, expressly rejected “the proposition
that & workers' compensation statute 15 per
se unconstitutional” and warned that “noth-
ing in this opinion shall be construed to
prevent the General Assembly from ever
enacting such a statute,”

The General Assembly responded to
Foleton by enacting Sub. S.B. No. 227
(“S.B. 227"). That Act, effective April 9,
2003, amends both the definitional provi-
sion of R.C. 4123.93 and the operational
provision of R.C, 4123.931.%

Whether the constitutional deficien-
cies identified in foleton have been
corrected by the S.B. 227 version of the
statute is an open question. Certain aspects
of the 5.B. 227 version appear to be an
improvement over the predecessor ver-
sion, while others are a step backwards.
The ensuing discussion will recap the sa-
lient points of the holding in Heleton,
describe the new statute, discuss the ret-
roactivity issue, and identify some of the
new statute’s strengths and weaknesses,

. CONSTITUTIONAL
DEFICIENCIES IN FORMER

R.C. 4123.931 AS IDENTIFIED

IN HOLETON

In Hodeton, the Court identified three ma-
jor aspects of former R.C. 4123.931 that
viclated the Ohio Constitution.

The first arose from how the statute
treated an injured worker's settlement
with the tortfeasor. Former R.C.
4123.931(» provided that “[t]he entire
amount of any settlement... 18 subject to
the subrogation right of a statutory subro-
gee, regardless of the manner in which the
settlement... 1s characterized” and that no
sefttlement was final unless the subrog-
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tion right was included. This provision ef-
fectively gave the statutory subrogee (i.c.,
the BWC or the self-insuring employer) a
lien on any settlement the claimant entered
into with the tortfeasor, which lien had to
be satisfied out of the settlement proceeds
after attorney fees and costs were first
deducted in full."

The problem with this provision was
that it created an irrebutable presumption
that the injury victim was receiving a double
recovery regardless of the settlement
amount. Workers' compensation benefits
and tort damages, however, are not coex-
tensive. Not only are workers
compensation benefits subject to fixed rat-
ing schedules that represent only a
percentage of the loss sustained, but they
do not compensate the same range of losses
that tort damages compensate. Workers'
compensation benefits are meant to help
the worker get by--tort damages are meant
to make the injury victim “whole.” Thus,
recovery of both workers compensation
benefits and tort damages does not neces-
sarily mean the injury victim has been twice
compensated for the same losses. This is
particularly true in the common situation
where the tort recovery is constricted by
the tortfeasor’s limited assets or insurance
coverage.

For this and other reasons, the Court
held that the statutory subrogee’s auto-
matic and irrebutable lien on the injury
victim's settlement violated the due pro-
cess, takings, and right to a remedy
provisions of the Ohio Constitution.”® Re-
imbursement of the statutory subrogee,
the Court explained, “must be preceded
by a double recovery for the statute to op-
erate constitutionally.”¢

The second major problem arose with
former R.C. 4123.931 (A)'s treatment of
future benefits.'® Former division (A)
granted an automatic and absolute subro-
gation interest in the “estimated future
value of compensation and medical ben-
efits.” This provision was problematic
because the amount of future benefits to
which the claimant would be entitled was
highly speculative. By requiring the injury
victim to pay such a speculative amount to
the statutory subrogee, without providing
amechanism that would permit the claim-
ant to recapture any benefits he or she did
not actually receive in the future, the stat-
ute unfairly shifted the risk of non-payment
to the innocent injured worker and his/her
beneficiaries. )¢

The third major problem arose from
former R.C. 4123.931's inconsistent treat-
ment of the subrogation interest depending

on whether the injured worker settled his
claim with the tortfeasor, or whether that
claim was tried.'” The statute forced the
claimant to satisfy the full amount of the
subrogation lien from any settlement re-
cavered, whether or not a double recovery
actually occurred. Conversely, the statute
permitted those who tried their cases to
shield a portion of their recovery from the

.subrogee by requesting jury interrogato-

ries to designate the types of damages
awarded. The court found this disparate
treatment to be irrational and arbitrary and,
thus, to violate the Ohio Constitution’s
equal protection provision.

As will be seen in the next section,
the S.B. 227 version of the statute ad-
dresses each of the problems identified by
the Court in Holeton — though with vary-
ing degrees of success.

Hi. WORKERS’ COMPENSATION
SUBROGATION UNDER S.B. 227
A.S.B. 227’S DIVISION OF
SETTLEMENT PROCEEDS

Under the S.B. 227 version of the statute,
the subrogation right no longer takes ab-
solute precedence over the claimant’s
interest. Instead, the new R.C. 4123.931
(B) provides that the claimant (%.e., the “per-
son who is eligible to receive (workers']
compensation... benefits”*?) and the statu-
tory subrogee (i.e., the administrator of
workers’ compensation or the self-insur-
ing employer') are to share in the "net
amount recovered" of the settlement pro-
ceeds on a pro rata basis, unless they
agree to division on a “more fair and rea-
sonable basis.”

1. Division On A Pro Rata Basis
Instead of simply stating that the “net
amount recovered” is to be divided on a
pro rata basis, R.C. 4123.931 (B} articu-
lates a formula for determining each party’s
pro rata share. Under this formula, the
claimant's share of the settlement proceeds
consists of his “uncompensated damages”
(“UD") divided by the sum of the “subro-
gation interest” (“SI”) and his
“uncompensated damages” (“UD"), mul-
tiplied by the "“net amount recovered”
(“NAR"), Reduced to an algebraic formula,
the claimant’s share can be described as
follows:

Claimant’s Share = [UDASI + UD)] x NAR
Conversely, the statutory subrogee’s
share of the settlement proceeds consists

of its “subrogation interest” (“SI”) divided
by the sum of the “subrogation interest”
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(“SI”}and the claimant’s “uncompensated
damages” ("UD”) multiplied by the “net
amount recovered” (“NAR"). Reduced
to an algebraic formula, the statutory
subrogee’s share can be described as fol-
lows:

Statutory Subrogee’s Share =
(SI/SI + UD)] x NAR

Application of these formulas requires
reference back to the amended definitional
provisions of R.C. 4123.93. There, “un-
compensated damages” are defined as
“the claimant's demonstrated or proven
damages minus the statutory subrogee’s
subrogation interest.”” The “subrogation
interest” is defined as including “past,
present, and estimated future payments of
compensation, medical benefits, rehabili-
tation costs, or death benefits, and any
other costs or expenses paid to or on be-
half of the claimant by the statutory
subrogee pursuant to this chapter or Chap-
ter 4121., 4127., or 4131, of the Revised
Code.”? Finally, the "net amount recov-
ered” is defined as “the amount of any
award, settlement, compromise, or recov-
ery by a claimant against a third party, minus
the attorney’s fees, costs, or other ex-
penses incurred by the claimant in securing
[that] award,” but does not include “any
punitive damages that may be awarded by
a judge or jury."%

To illustrate how this formula works,
consider the following example.? The
plaintiff is injured in an automobile acci-
dent; the tortfeasor is uninsured; and the
plaintiff is an insured under a UM/UIM
policy with 100/300 in coverage. The plain-
tiff sustains a severe ankle fracture
requiring plates and screws, and the esti-
mated value of his claim is $350,000.00.
The Bureau has paid $30,000.00 on the
plaintiff’s behalf, with no estimated future
cosfs. The plaintiff’s attorney has a 1/3
fee agreement, plus case expenses. The
UM carrier tenders the $100,000.00
(there is no med-pay available under the
policy). Applying the formula to these
facts, the recovery to each party is as
found in Table-1.

Whether the pro rata division of the
recovery called for by S.B. 227 corrects
the problem identified in Holefon is debat-
able. On the one hand, the pro rata method
takes less from the injury victim than the
lien approach of the prior statute did, and
thus achieves a degree of fairness the prior
statute lacked. Yet, the pro rata method
still results in a taking even when the claim-
ant is not “made whole” for his losses after



TABLE-1

Recovery:
Less attorney fees/expenses:
Net Amount Recovered:

Uncompensated Damages:
[proven damages minus Sl]

$350,000 minus the $30,000 paid
by the statutory subrogee:

Claimant's Recovery:

[UDASI + UD) x NAR]
[$320,000/($30,000 + $320,000)
x $65,000 =

[SKSI + UD) x NAR]
[{$30,000/($30,000 + $320,000)
x $65,000=

Here, assume proven damages of

Statutory Subrogee’s Recovery:

$100,000
35,000
$ 65,000

$320,000

$59,429

$5,571%

the workers’ compensation benefits and
available tort damages are added together.
If, for example, the subrogation interest is
$30,000 and the uncompensated damages
are $150,000, but the tortfeasor only has a
$25,000 liability policy from which to sat-
isfy any judgment, the plaintiff will come
nowhere near being made whole even if
he is permitted to keep the entire $25,000.

Because Holeton holds that the injured
party has a constitutionally protected prop-
erty right in his tort recovery to the extent
it does not duplicate the statutory
subrogee’s outlay,? to comply with Holeton
the statutory subrogee should not be en-
titled to share in any portion of the
claimant’s settlement that does not result
in a true “double recovery.”

For this reason alone, the “pro rata”
distribution is a less than satisfactory solu-
tion to the “takings” problem identified in
Holeton. Moreover, the pro rata formula
may prove to be less workable in practice
than in theory. Successful application of the
pro rata formula requires consensus as to
the value of the claimant’s “uncompen-
sated damages,” including noneconomic
losses — a difficult feat under any circum-
stances. Given that the portion of the
available “pie” to which the respective par-
ties are entitled turns on the value of the
“uncompensated damages,” a fair amount
of disagreement over this number can be
anticipated.

The statute, however, does attempt
toresolve these issues — though in a rather
nebulous way — by also providing for an
alternative means for division of the re-

covery: division on a “more fair and rea-
sonable basis.”

2. Division On A “More Fair And
Reasonable Basis”; Dispute
Resolution Mechanisms

As an alternative to division on a pro rata
basis, the new R.C. 4123.931 (B) provides
that the “net amount [of any settlement]
recovered may instead be divided and
paid on a more fair and reasonable ba-
sis that is agreed to by the claimant
and the statutory subrogee.” It is be-
lieved that the “more fair and reasonable
basis” language was the legislature’s an-
swer to the “make whole" challenge.
Whether it will succeed in accomplishing
that goal remains to be seen. It does, how-
ever, provide an answer to certain
arguments made by the plaintiffs and their
amict curige in Holeton. Whereas under
the prior statute’s absolute and irrebutable
subrogation right the claimant and her coun-
sel had no “bargaining chip,” other than
the good will of the subrogated party, now
there is at least a statutory basis for the
parties to come to the bargaining table to
hammer out a “more fair” division of pro-
ceeds.

The statute also provides, in R.C.
4123.931 (B), that if the claimant and the
statutory subrogee “cannot agree to the
allocation of the net amount recovered,”
either one may request the administrator
of workers’ compensation to appoint a des-
ignee to make that determination, or they
may agree to utilize any other binding or
non-binding dispute resolution process.
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If the claimant and the statutory sub-
rogee request the administrator to appoint
adesignee, R.C. 4123.931 (B) provides that
fees may not be assessed for this service.
The administrator’s designee must sched-
ule a conference on or before 60 days after
the parties file the request?, and the des-
ignee is not subject to Chapter 119, of the
Revised Code (the Administrative Proce-
dure Act).®

If the claimant and the statutory sub-
rogee agree to use any other binding or
non-binding dispute resolution process,
R.C. 4123.931 (B) provides that the par-
ties shall share equally in fees and expenses,
unless they agree otherwise.

Althought the statute is silent on this
issue, it would appear that the issue of the
amount of uncompensated damages could
also be the subject of a civil action.

C.APPLICABLE PROVISIONS
WHEN THE CASE PROCEEDS

TO TRIAL

If, rather than settling, the action against
the tortfeasor proceeds to trial, R.C.
4123.931 (D) (1) provides that the dam-
ages awarded are to be divided between
the claimant and the statutory subrogee
pursuant to the same pro rata formula that
applies to settlements. Unlike the settle-
ment context, however, because the
amount of damages has been determined
by the verdict, such that al that remains is
to make the stautory pro rata calculation,
the statute presents no alternative means
of allocating damages between the claim-
ant and statutory subrogee.

If the statutory subrogee institutes
the action against the tortfeasor, and the
claimant either elects to participate or is
joined in the proceedings as a necessary
party, R.C. 4123.931 (H) provides that “the
claimant may present the claimant’s case
first if the matter proceeds to trial.”

The provisions of S.B. 227 that apply
when a lawsuit if filed — particularly the
pro rata formula — appear to create more
problems than they solve. Under former
R.C. 4123.931 (D), “[t}he entire amount of
any award or judgment [was] presumed to
represent [the subrogation interest]... un-
less the claimant obtain[ed) a special verdict
or jury interrogatories indicating that the
award or judgment represents different
types of damages.” The Supreme Court
found that the “special verdict” aspect of
this provision was unenforceable as incon-
sistent with Civ. R. 49 (C), but the provision
was otherwise seen by the Court to be an
appropriate method for "“shielding a por-
tion of [claimant’s damages] from the
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subrogee."? The former statute’s method
of shielding a portion of the verdict from
the subrogee, to ensure that the subrogatio
right was only enforced as to the claimait’s
double recovery, was based on the jury’s
finding as to what damages had actually
been proven, and was thus consistent with
the claimant’s constitutional right to jury
trial. By contrast, the current pro rata
method assumes that the entire amount of
the workers’ compensation benefits were
duplicated in the tort recovery, thereby as-
suring that the subrogee makes some
recovery from the verdict regardless
whether its damages are proven, or
whether a double recovery has occurred.
Moreover, as noted above, unlike the pro-
vision governing division of settlement
proceeds, the trial provision offers no al-
ternative method for dealing with
circumstances where a double recovery
will not actually occur. The statute does
provide, however, that the jury must
specify the amount awarded for economic
and noneconomic damages, so it may be,
although the statute does not so provide,
that the noneconomic damages are intended
to be “shielded” from the subrogation
claim,

Why the legislature chose to alter
the jury interrogatory option presented
by the former statute is unclear. Per-
haps the drafters believed the Court’s
decision in Holeton required absolute
parity in the treatment of settlement
proceeds and jury awards. The equal
protection problem in the previous
statute, however, was that, whereas
in the trial context the claimant could
rebut the presumption of double re-
covery, in the settiement context he/
she could not3® The current statute
does not remedy this problem, it turns
it on its head. The pro rata division in
the jury verdict context, moreover,
raises constitutional issues concern-
ing the right to jury trial and the due
process “matching” requirement, and
thus is vulnerable to a constitutional
challenge on these grounds.?'Further,
in the extent that a plaintiff would not
be permitted, in the context of a
settlement, to argue, pursuant to the
provision that allows him or her to
seek a different “more fair” division,
against the application of the pro rata
formula when he or she believes that
none, or only some, of the workers’
compensation benefits were dupli-
cated in the tort recovery, the statute
would also raise constitutional prob-
lems.

D. CLAIMANT’S OPTION TO
ESTABLISH INTEREST-BEARING
TRUST FOR ESTIMATED FUTURE
VALUES OF SUBROGATION
INTEREST
The “trust account” provision of new R.C.
4123.931 (E) appears to be a response to
the holding in Holeton relative to future
workers compensation benefits.®

The former statute required the en-
tire speculative amount of “estimated
future values” of workers’ compensation
benefits to be paid directly to the subrogee
out of any settlement, award, or judg-
ment.® Yet, if those payments never
materialized — whether due to the injured
worker’s death, remarriage of his/her
spouse, or termination of hisher claim for
whatever reason — the subrogee was not
required to refund to the claimant any over-
payment.

The S.B. 227 version of the statute
addresses this problem by permitting the
claimant to establish a trust account in
which to deposit that portion of the subro-
gation interest representing “estimated
future payments of compensation, medical
benefits, rehabilitation costs, or death ben-
efits, reduced to present value.” R.C.
4123.931 (E) (1). From this trust, the claim-
ant must make reimbursement payments
to the subrogee every January 31* and July
31% based upon the bills submitted by the
statutory subrogee on or before the pre-
ceding December 31* and June 30,3
These bills are to reflect the “total amount
that the statutory subrogee has paid for
compensation, medical benefits, rehabili-
tation costs, or death benefits during the
half of the year preceding the notice.” R.C.
4123.931 (E) (3).

Any interest that accrues on the trust
account may be used by the claimant to pay
the expenses of establishing and maintain-
ing the account. The remaining interest is
to be credited to the trust account. R.C.
4123.931 (E) (2).

If the claimant ceases, for whatever
reason, to be eligible for future benefits,
the remainder of the trust account reverts
to the claimant or the claimant’s beneficia-
ries, after first making payment of any
outstanding amounts owed to the statutory
subrogee. R.C. 4123.931 (E) (1).

Although establishment of the trust
account is entirely optional with the claim-
ant, if the claimant chooses not to establish
a trust account for the estimated future
benefits portion of the subrogation claim,
the claimant must pay to the statutory sub-
rogee, within thirty days after receipt of
the funds from the third party, “the full
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amount of the subrogation interest that
represents estimated future payments of
compensation, medical benefits, rehabili-
tation costs, or death benefits.” R.C.
4123.931 (F).

E.MISCELLANEOQUS PROVISIONS
The remaining provisions of the new work-
ers’ compensation subrogation statute do
not appear to be directly responsive to
Holeton. Nevertheless, some of these new
provisions deserve mention here.

The prior version of R.C. 4123.931
(B) required the claimant to “notify [the]
statutory subrogee of the identity of all
third parties against whom the claimant
has or may have a right of recovery,” and
provided that no settlement or judgment
was final without this prior notice. Addi-
tionally, under the prior version, if the
statutory subrogee was not given notice,
the third party and the claimant were
jointly and severally liable on the subroga-
tion claim.

The S.B. 227 version of the statute
retains these provisions, but expands them.
Under the new R.C. 4123.931 (G), the
claimant is required to notify both the statu-
tory subrogee and the Attorney General,
except that if the statutory subrogee is a
self-insuring employer, the claimant need
not notify the Attorney General.

The other provision which should be
mentioned is a slight expansion of the defi-
nition of what is included in the subrogation
right. As defined under former R.C.
4123.93 (C), the definition of “subrogated
amounts” did not expressly include
amounts recoverable in intentional tort
actions. Under current R.C. 4123.931 ()
(3), the statutory subrogation right includes
“[a)mounts recoverable from an intentional

.tort action.” Does this mean that an em-

ployer who is liable for an employer
intentional tort may subrogate against its
own liability to the plaintiff-employee? This
would appear to conflict with the Supreme
Court’s decision in Jones v. VIP Develop-
ment Co. (1984), 15 Ohio St.3d 90.

F. RETROACTIVITY

Under R.C. 1.48, “[a] statute is presumed
to be prospective in its operation unless
expressly made retrospective.” The in-
tent that a statute be applied
retrospectively must be clearly expressed
on the statute’s face, or it will be deemed
prospective, Nease v. Medical College Hos-
pitels (1992), 64 Ohio St.3d 396, 398. As
S.B. 227 contains no expression of intent
that it be applied retrospectively, the stat-
uteapplies prospectively only. Because the



legislature did not intend for S.B. 227 to
apply retrospectively, the constitutional
distinction between substantive laws
that cannot be applied retroactively and
remedial laws that can would not come
into play.®®

Here, however, the constitutional
issue might arise nonetheless. If the
claimant’s injury occurred and workers’
compensation benefits were awarded
and paid prior to April 9, 2003, any at-
tempt to subrogate under the new law
would clearly involve an impermissible
retroactive application. But what if the
injury occurs prior to April 9, 2603, but
the workers’ compensation benefits are
not payable until after that date? Can the
statutory subrogee successfully argue
that workers' compensation benefits paid
after the statute’s effective date are sub-
ject to the subrogation right because this
is nothing more than a prospective ap-
plication of S.B. 227? Or suppose the
injury occurs prior to April 9, 2003, but
the claimant’s action against the
tortfeasor is not filed until after that date.
Is prospectivity determined by the date
of the injury, the date of filing, or the
date the benefits are paid?

The answer to these questions
turns on the constitutional distinction be-
tween laws that are substantive in
operation and those that are merely re-
medial. Section 28, Article Il of the Ohio
Constitution provides that the General
Assembly “shall have no power to pass
retroactive laws.” The Court has inter-
preted the retroactivity clause to apply
to laws affecting substantive but not re-
medial rights.®® A statute affects
substantive rights when it “impairs or
takes away vested rights, affects an ac-
crued substantive right, imposes a new
or additional burden, duty, obligation or
liability, or creates a new right.”" A stat-
ute is remedial if it “affect[s] merely the
methods and procedure[s] by which
rights are recognized, protected and en-
forced, not... the rights themselves.”3?

In Vogel v. Wells (1991), 57 Ohio
St.3d 91, the Court held that R.C.
2744.,05 (B), the statute which abrogated
the collateral source rule as to munici-
palities, could not be applied
retroactively “to causes of action aris-
ing before November 20, 1985, the
effective date of the statute.”* The Court
reasoned:

The decedent’s estate and sur-
vivors became entitled to
Social Security funds upon the

decedent’s death. The court of
appeals correctly held that im-
pairing these vested benefits
would affect the decedent’s es-
tate and the survivor's
substantive rights and would
violate Section 28, Article I of
the Ohio Constitution. Thus,
we uphold the reversal of the
trial court’s judgment and res-
toration of the amount by which
the judgment had been re-
duced by setoff.

Id. at 99.

The same analysis should apply to
defeat any attempt to apply S.B. 227's
subrogation right to cases where the in-
jury occurred prior to April 9, 2003, but
the action was filed and/or the workers
compensation benefits were paid after
the statute’s effective date. Because the
1995 version of R.C. 4123.931 was held
unconstitutional in Holeton, and because,
subsequent to Holeton, three appeliate
courts have ruled the 1993 version un-
constitutional as well‘®, the BWC and
self-insuring employers had no enforce-
able subrogation right prior to April 9,
2003.** Thus, S.B. 227 effectively cre-
ates a right of subrogation that did not
previously exist. Furthermore, by cre-
ating a subrogation right that reduces
the claimant’s potential recovery from
the tortfeasor, S.B. 227 imposes a new
burden, duty, or obligation upon the
claimant that, prior to April 9, 2003, did
not (validly) exist.*

Therefore, just as the statute abro-
gating the collateral source rule could
not constitutionally be applied to inju-
ries occurring before the statute’s
effective date, S.B. 227's creation of a
subrogation right that depletes the
claimant’s tort recovery cannot be ap-
plied to actions filed and benefits paid
after the statute’s effective date if the
injury occurred prior to that time.

IV. CONCLUSION
In summary, the primary innovations of the
new statute are as follows:

* Rather than granting the statu-
tory subrogee a first lien against
any settlement proceeds, the
statute creates a formula for di-
viding those proceeds on a pro
ratabasis.

* In the context of a settlement,
the pro rata formula is not abso-
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lute, The parties can choose in-
stead to divide the proceeds ona
“more fair and reasonable basis”
as long as that division is “agreed
to by the claimant and the statu-
tory subrogee.”

* If the parties cannot agree to the

allocation of the settlement pro-
ceeds, they may either request
the administrator of workers’
compensation to appoint a desig-
nee to make that determination,
or agree to utilize any other bind-
ing or non-binding dispute
resolution process. It would ap-
pear that a civil action could also
be instituted to resolve any dis-
pute.

*If, rather than settling, the ac-

tion against the tortfeasor
proceeds to trial, the dam-
ages awarded are to be
divided between the claimant
and the statutory subrogee
on the statutory pro rata ba-
sis.

* If the action proceeds to trial, the

trier of fact must make specific
findings as to the total amount of
compensatory damages and the
portion of those compensatory
damages that represent eco-
nomic and noneconomic losses,
although these numbers are not
relevant to the pro rata calcula-
tion.

* With respect to the portion of

an award or settlement that
represents estimated future
benefits to be paid, the claim-
ant has the option of creating
an interest-bearing trust ac-
count out of which future
reimbursements to the statu-
tory subrogee will be made.
The statutory subrogee will
submit a bill to the claimant
twice a year representing the
payments made to the claim-
ant by the subrogee in the
preceding six months. If the
claimant ceases to be entitled
to workers' compensation
benefits, the remainder of
the trust reverts to the claim-
ant after his/her final account
is settled with the subrogee.
Otherwise, the entire amount
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must be paid within 30 days
of receipt of the tort recov-
ery.

* The notice requirement has been
broadened to include both the
statutory subrogee, and, if the
subrogee is the BWC, the Attor-
ney General.

Whether the S.B. 227 version of the
Workers' Compensation Subrogation
Statute will withstand constitutional chal-
lenges remains to be seen. In certain
respects, it is an improvement over the
predecessor version. The creation of the
trust fund for estimated future benefits
at least provides a mechanism to recap-
ture overestimated future damages —a
mechanism that will be particularly use-
ful in cases where future damage
estimates are substantial. The pro rata
sharing of settlement proceeds, while
not perfect, is an improvement over the
prior statute’s lien approach, and the
“more fair and reasonable basis” lan-
guage at least potentially creates a
mechanism for negotiating a “more fair”
distribution in those situations where
the tort recovery comes nowhere near
to making the injury victim or his ben-
eficiaries whole.

Still, problems can be foreseen with
the “pro rata” approach to the distribu-
tion of damages in the trial context. And
until the bar and bench get used to how
the new statute operates, many a cry of
angst can be anticipated from those who
first attempt to work through the
statute’s complex verbiage.

1. Granted, valuing noneconomic damages is always
difficult in the settlement context, as the tortfeasor will
typically view the value of noneconomic damages more
conservatively than the person who sustained the loss
does. But if the tortfeasor’s resources (i.e., insurance
coverage) are in an amount equal to or less than a con-
servative estimation of the plaintifi°s total damages (eg.,
policy limits of £50,000 where economic losses alone are
$35,000), valuing noneconomic damages does not
present much of a problem. When the subrogated party
is introduced into this equation, however, valuations be-
comze more difficult. The subrogated party has an
incentive for estimating the noneconomic component of
the loss as stingily as possible, for in so doing, its claim for
reimbursement goes to a greater portion of the recov-
ery. Put otherwise, the lesser the value of the
noneconomic losses, the easier it is to claim the injured
party is “made whole” for her loss.

2. 92 Ohio St.3d 115, 2001-Ohio-109.
3. Id. at 120.

4. For a general discussion of the history of workers'
compensation subrogation in Ohio, [ refer the reader to
my prior article on this topic, What Lies Beneath: Work-
ers’ Compensation Subrogation I The Wake Of Holeton
v Crouse Cartage, published in Ohio Trial (Volume 12,
Issue 1).

5. The Supreme Court’s treatment of this question dates

back to 1929. In Truscon Steel Co. v. Trumbul! Cliffs
Furnace Co. (1929), 120 Ohio St. 394, at the syllabus,
the Court held that “[aln employer, whether self-
insur{ing) or otherwise, cannot recover fram any source
any sum to reimburse an amount paid under the
Workmens’ Compensation Law to injured employees,
whether the injury results from the negligence of
some third party, or otherwise.” In Midvale Coal Co.
v. Cardox Corp. (1949), 152 Ohio St. 437, the Court
carved out a limited exception to Truscon Steel, hold-
ing that an employer can recover its losses from a
tortfeasor on a breach of contract theory, if the
employee’s injury was a direct result of a breach of
contract between the tortfeasor and the employer.
In Fischer Construction Co. v. Stroud (1963), 175
Ohio St. 31, the Supreme Court overruled Midvale
Coal and reinstated Truscon Steel as an absolute rule
that recovery from the tortfeasor by the employer
was permitted in no circumstances. In Ledex, Inc. v.
Heatbath Corp. (1984), 10 Ohio St.3d 126, the Court
overruled Fischer and reinstated Midvale. Then,
in Cincinnati Bell Telephone Co. v. Straley (1988),
40 Ohio St.3d 372, the Court clarified that Ledex's
revival of Midvale was limited to circumstances
where a contractual relationship existed between
the employer and the third-party tortfeasor.

6. George B. Wilkinson and Brian P, Perry, Employer's
Perspective: Subrogation Revisited, Workers' Compen-
sation Journal of Ohio, 119-120 (November/December
1995); see also What Lies Beneath: Workers® Compen-
sation Subrogation in the Wake of Holelon v. Crouse
Carlage, n. 4 supra.

7. Holeton, 92 Ohio St.3d at 130.
8. Id at135.
9.1

10. S.B.227also amends sections 4123.35 and 4123.66
of the Revised Code.

11. Former R.C. 4123.931 (E) provided, in part, that
“[s]ubrogation does not apply to the portion of the judg-
ment, award, settlement, or compramise of aclaim tothe
extent of a claimant’s attorney’s fees, costs, or other
expenses incurred by a claimant in securing the judg-
ment, award, settlement, or compromise, or the extent
of medical, surgical, and hospital expenses paid by a claim-
ant from the claimant’s own resources for which
reimbursement is not sought.”

12. With respect to the injured party’s tort action, “[i}t
is fundamental to the law of remedies that parties dam-
aged by the wrongful conduct of others are entitled to
be made whole.” Collini v, Cincinnati (1993), 87 Ohio
App.3d 553, 556; see also Pryor v. Webber (1970), 23
Ohio St.2d 104, paragraph one of the syllabus; Fantozri
v. Sandusky Cement Prod. Co. (1992), 64 Ohio St. 3d
601, 612. By contrast, the workers’ compensation sys-
tem, “unlike tort recovery, does not pretend to restore
the claimant to what he or she has lost; it gives the claim-
ant a sum which, added to his or her remaining eamning
ahility, if any, will presumably enahle the claimant to exist
without being a burden to others.” 1 Larson’s Workers'
Compensation Law, § 1.03 {5} at 1-10.

13. Holeton, 92 Ohio St.3d at 122, 125-128.
14. Jd.at 127.

15. Id. at 123-125.

16. 1d. at 125.

17. Id. at 132-133.

18. R.C.4123.93 (A).

19. R.C. 4123.93 (B). The new definition of “statutory
subrogee” also includes “an employer that contracts for
the direct payment of medical services pursuant to di-
vision (L) of section 4121.44 of the Revised Code.” /d.

20. R.C.4123.93(F).
21. R.C.4123.93 (D). Seealso R.C. 4123.931 (D).
22, R.C.4123.93 (E).
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23. This example, along with the accompanying calcu-
lations, is taken, with minor modifications, (and with her
permission) from the article written by my partner,
Ellen M. McCarthy, entitled Workers” Compensa-
tion Subrogation, published in the Cleveland
Academy of Trial Attorney’s newsletter, CATA News
{Spring 2003).

24. This ends the portion of the article taken from Ms.
McCarthy's article in the CATA publication,

25. Holeton, 92 Chio St.3d at 122,
26. R.C.4123.931 (C) (1).
27. R.C. 4123.931 (C) (2).

28. Specifically, R.C. 4123.931 (D) (1) provides: “When
the claimant’s action against a third party proceeds to
trial and damages are awarded... (1) The claimant shall
receive an amount egual to the uncompensated dam-
ages divided by the sum of the subrogation interest
plus the uncompensated damages, multiplied by the
netamount recovered, and the statutory subrogee shall
receive an amount equal to the subrogation interest di-
vided by the sum of the subrogation interest plus the
uncompensated damages, multiplied by the net amount
recovered.”

29, Holeton, 92 Ohio St.3d at 134.
30. Holeton, 92 Ohio St.3d at 132,

31. See, e.g., Sorvell v. Thevenir (1994), 69 Ohio St.3d
415 (holding that former R.C. 2317.45 violated the right
to trial by jury in Section 5, Article I of the Ohio Consti-
tution because it permitted courts to enter judgments
in disregard of the jury’s verdict); see also Holeton, 92
Ohio St.3d at 122 (“we have consistently and repeat-
edly held that due process permits deductions for
collateral benefits only to the extent that the loss for
which the collateral benefit compensates is actually in-
cluded in the award.”)

32. Cf. Holeton, 92 Ohio St.3d at 125,
33. See former R.C. 4123.931 (A) and (D).
34. R.C.4123.931 (E)(3).

35. State v. LaSalle, 96 Ohio St.3d 178, 2002-Ohio-
4009 at 9 14 (“Inquiry into whether a statute may
be constitutionally applied retrospectively only af-
ter an initial finding that the General Assembly
expressly intended that the statute be applied ret-
rospectively.” (citing Van Fossen v. Babcock &
Wilcox Co. (1988), 36 Ohio St.3d 100, paragraph
two of the syllabus)).

36. Kiser v. Coleman (1986), 28 Ohio St.3d 259, 262.

37. Van Fossen, 36 Ohio St.3d at 107. But sce Bielatu
Bielat, 87 Ohio St.3d 350, 2000-Chio-451, paragraph
two of syllabus (“A claim for substantive retroactivity
cannot be based solely upon evidence that a statute ret-
rospectively created anew right, but must also include
a showing of seme impairment, burden, deprivation, or
new obligation accompanying that new right. Van
Fossen... modified.”)

38. State v. Walls, 96 Ohio St.3d 437, 2002-Ohio-5059
atv15.

39. /d. at syllabus.

40. Sec Modzelewski v. Yellow Freight Systems, 151
Ohio App.3d 666, 2003-Ohio-827; Yoh u. Schlachter, 6®
Dist. No. WM-01-017, 2002-Ohio-3431; Giles v.
Schindler Elevator Corp. (2001), 146 Ohio App.3d 388.
The Ohio Supreme Court has, however, accepted
Modzelewski for review. See Modzelewski, 99 Ohio
St.3d 1461, 2003-Ohio-3717 (allowing discretionary ap-
peal).

41. For a general discussion of the revival of the 1993
version of the statute after Holeton struck down the
prior version, see What Lies Beneath: Workers' Com-
pensation Subrogation In The Wake Of Holeton v. Crouse
Cartage Co., Ohio Trial (Volume 12, Issue 1).

42, Sce Bielat, 87 Ohio 5t.3d at 356. [EX}



