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Life After Wuerth – What’s Really 
Changed In the World 

of Respondeat Superior Liability?
by Brenda M. Johnson

In 2009, the United States Court of Appeals 
for the Sixth Circuit certified to the Ohio 
Supreme Court what appeared to be a fairly 

limited question of state law – namely, whether 
a legal malpractice claim could be maintained 
directly against a law firm when the relevant 
principals and employees had either been 
dismissed from the lawsuit or never sued in the 
first instance.

The response to this question, set forth in the 
Court’s opinion in National Union Fire Insurance 
Co. of Pittsburgh, PA v. Wuerth,1 was twofold.  
First, the Court held that a law firm cannot be held 
directly liable for legal malpractice for the simple 
reason that only individuals may practice law, 
and thus only individuals may directly commit 
legal malpractice.2 This holding is consistent 
with, and indeed drawn from, the position 
the Court has taken with respect to medical 
malpractice.3 The second phase of the Court’s 
response, however, has been construed by some 
as a radical departure from traditional principles 
of respondeat superior liability, under which it has 
always been understood that a plaintiff may sue 
the employer or the employee, and need not join 
the employee in an action against the employer.  
This article is an attempt to determine whether, 
in fact, that is the case, and more importantly, to 
determine whether the Supreme Court and other 
Ohio courts have treated Wuerth as a departure 
from these traditional principles.

What Was The Holding In Wuerth 
Anyway?

Having determined that a law firm cannot be 
held directly liable for legal malpractice, the 
Court in Wuerth went on to determine whether a 
law firm could be held liable for malpractice when 
the relevant principals had either been dismissed 
from the action or had not been sued in the first 
instance, and the answer has been a source of 
confusion ever since.

The simple answer, presented in an opinion 
authored by Justice O’Donnell with which four 
justices concurred, was a statement that, under 
the principles of respondeat superior, an employer 
may be held liable only when an employee or 
agent may be held directly liable, and that, in the 
absence of liability on the part of a firm principal 
or employee, a law firm may not be held liable for 
legal malpractice.4

This statement, in and of itself, is not problematic 
unless and until it is applied to the facts presented 
in the underlying federal action.  In that case, as 
noted by the Ohio Supreme Court, summary 
judgment had been granted in favor of the attorney 
responsible for the alleged legal malpractice on 
the grounds that the statute of limitations had 
elapsed as to any claims against him.5 Thus, 
Wuerth has been grasped upon by defendant 
employers as a globalizable pronouncement that 
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no employer of any sort may be subject to 
respondeat superior liability if the statute 
of limitations has expired with respect 
to a direct claim against the employee 
or employees upon whose negligence the 
employer’s liability is premised.

There are very good arguments based on 
the opinions of the justices themselves 
and on the specific facts of the underlying 
federal case that Wuerth cannot be read 
so broadly.  For one, an argument can 
be made, based on the facts set forth 
in the district court opinion granting 
summary judgment in favor of the law 
firm and its (by then former) attorney, 
that the statute of limitations for a legal 
malpractice action had run with respect 
to both the firm and the attorney whose 
conduct was at issue when the initial 
complaint had been filed.6  Perhaps more 
importantly, however, a majority of the 
justices who participated in addressing 
the questions posed in Wuerth stressed 
the narrowness of the Court’s holding.

In a concurring opinion joined by 
Justices Pfeifer, O’Connor and 
Lanzinger, along with Judge Mary 
DeGenaro of the Seventh Appellate 
District who was sitting by assignment 
for Justice Lundberg Stratton, the late 
Chief Justice Thomas J. Moyer wrote 
“to emphasize that today we answer 
only the very narrow certified question 
before us.”7  In so doing, Chief Justice 
Moyer stressed that the issue being 
addressed was limited to liability issues 
involving law firms, and even then only 
to the narrow question of a law firm’s 
direct liability when premised on the 
alleged negligence of a single principal 
in the firm.  Among other things, Chief 
Justice Moyer, who had concurred in the 
Court’s opinion as well, noted that

[w]e do not address today the complex 
attorney-client relationship that 
arises when a client employs several 
different or successive attorneys in 
the same firm, nor do we confront 

the interplay of those relationships 
and the tolling events listed in R.C. 
§ 2305.11(A).  Similarly, our opinion 
does not reach questions of the duties 
and liabilities of a law firm that may 
arise from a general engagement 
agreement with a client.  Those 
questions are beyond the scope of the 
question of state law certified by the 
Sixth Circuit Court of Appeals.8

After distinguishing a number of 
opinions advanced in favor of the 
proposition that law firms may be held 
directly liable for malpractice under 
Ohio law, Chief Justice Moyer again 
stressed the narrowness of the Court’s 
holding:

I stress the narrowness of our 
holding today.  This opinion should 
not be understood to inhibit law-
firm liability for acts like those 
alleged by the petitioner.  Rather, 
a law firm may be held vicariously 
liable for malpractice as discussed 
in the majority opinion.  Further, 
our holding today does not foreclose 
the possibility that a law firm may 
be directly liable on a cause of action 
other than malpractice.  Yet the 
limited record and the nature of 
answering a certified question do 
not permit us to entertain such an 
inquiry in this case.9

This concurring opinion, in which 
a majority of the panel joined, is a 
very strong indicator that the Court 
did not believe it was making a 
sweeping pronouncement about the 
nature and scope of potential law 
firm liability, let alone imposing a 
sweeping (and revolutionary) change in 
respondeat superior liability in general.  
Nevertheless, defendants have argued 
that Wuerth did, in fact, radically 
change respondeat superior liability in 
Ohio.  So far, however, Ohio courts – 
including the Ohio Supreme Court – 
appear to be disinclined to give Wuerth 

the broad reading that some defendants 
have urged. 

Lower Courts Have Applied 
Wuerth Narrowly

To date, Ohio courts of appeals have 
had several opportunities to address the 
scope and ramifications of Wuerth, and 
so far they have limited its scope to cases 
in which the vicarious liability at issue 
arises from claims of malpractice on the 
part of doctors or lawyers.10  Where the 
negligence involved is that of an employee 
who does not fall within either of these 
professions, courts have declined to hold 
that individual employees must also be 
sued in order for respondeat superior 
liability to apply.

In Taylor v. Belmont Community 
Hospital,11 the Seventh District declined 
to extend Wuerth to a medical negligence 
case involving negligence on the part of 
a doctor and nurses employed by the 
hospital.  In that case, the hospital was 
sued within the statute of limitations 
for the negligence of its employee 
doctor and two employee nurses, but 
these employees had not been named 
as defendants.12  The trial court granted 
summary judgment in favor of the 
hospital based on Wuerth.13

The Seventh District reversed, holding 
that Wuerth should not be extended 
to cases in which the employees of a 
hospital had not been sued and the 
statute of limitations had run as to 
claims against those employees.14  In so 
holding, the Seventh District repeatedly 
noted that the majority concurrence in 
Wuerth stressed its narrow application 
– a point made even more salient by the 
fact that Judge Mary DeGenaro, who sat 
by assignment on the Wuerth panel, was 
also a member of the panel that decided 
Taylor.  Indeed, Judge DeGenaro wrote 
her own concurrence in Taylor, in which 
she stressed that Wuerth had no bearing 
on the issues in that appeal, and went so 
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far as to say that “Wuerth does not even 
tangentially touch on the issue of the 
statute of limitations.”15

The Second District also has limited 
Wuerth’s scope, holding that it applies 
only to cases involving respondeat 
superior liability for acts of traditional 
legal or medical malpractice, and 
does not extend to medical claims 
involving negligence on the part of 
non-physicians.  Stanley v. Community 
Hospital,16 decided earlier this year, 
involved claims of negligence on the part 
of nurses employed by the defendant 
hospital.  While the complaint included 
Jane and John Doe nurses as defendants, 
no individual hospital employee was 
ever specifically named as a defendant.17  
Based on this, the trial court granted 
summary judgment in favor of the 
hospital, which the Second District 
reversed.18

On appeal, the plaintiff argued that 
Wuerth did not apply because the 
employees at issue were nurses, rather 
than physicians who tend to have a more 
independent relationship with hospitals, 
and also noted that the action against the 
hospital had been commenced within 
the applicable statute of limitations.19  
The hospital argued otherwise, asserting 
that Wuerth extended to claims 
involving nurses as well as physicians, 
but the Second District rejected this 
interpretation as being “too expansive,” 
on two related grounds.

First, the Second District agreed 
with the plaintiff ’s observation that 
physicians commonly have a more 
independent relationship with hospitals 
than nurses do:

Specifically, physicians and attorneys 
are professionals who are generally 
hired to perform services for their 
clientele as independent contractors.  
Physicians and attorneys are not 
typically considered “employees” at 
their respective businesses.  The law 

partner and attorney in Wuerth was 
a part owner of his firm and worked 
as an independent contractor for his 
clients.  Physicians, as well, are often 
not employees of the hospitals where 
they have privileges.20

Second, the court noted that 
“malpractice,” which was the type 
of misconduct at issue in Wuerth, 
traditionally has been limited to 
professional misconduct on the part 
of doctors and lawyers, and does not 
necessarily encompass negligence on the 
part of others, even in a medical context.  
In support of this proposition, the 
court also noted that the Ohio Revised 
Code makes distinctions between 
“malpractice” and “medical claims” for 
purposes of the applicable statute of 
limitations:

Specifically, R.C.  2305.11(A) states 
that “an action for malpractice other 
than a medical *** claim *** shall be 
commenced within one year after 
the cause of action accrued.”  R.C. 
2305.113(A) states that “an action 
upon a medical *** claim shall be 
commenced within one year after a 
cause of action accrued.”21

The hospital argued that the distinction 
made no difference in the case at bar 
because R.C. § 2305.113(A) controlled; 
however, the Second District rejected 
this contention based on Ohio Supreme 
Court precedent holding that the 
negligence of nurses does not constitute 
“malpractice” for purposes of R.C. § 
2305.11(A):

While the statute of limitations for 
malpractice and medical claims are 
both one year, only physicians and 
attorneys can commit malpractice 
under R.C. 2305.11(A).  The Ohio 
Supreme Court has held that the 
negligence of nurses does not fall 
under the definition of “malpractice” 
as discussed in R.C. 2305.11(A).  
Rather, the alleged negligence of 

a nurse employee falls under the 
definition of a “medical claim” in R.C. 
2305.113(A).  The holding in Wuerth 
must be given a narrow application.  
Nowhere in the Wuerth decision 
does the Supreme Court conclude, 
expressly or otherwise, that a medical 
claim brought against a hospital for 
the alleged negligence of one of its 
nurse employees constitutes a claim 
for malpractice under R.C. 2305.11.22

On September 23, 2011, the Second 
District issued another opinion 
involving Wuerth – this time addressing 
hospital liability for the negligence of 
MRI technicians who had not been 
named as defendants in the action 
against the hospital – and in so doing 
elaborated on the practical and public 
policy considerations informing its 
analysis.

In Cope v. Miami Valley Hospital,23 the 
Second District reiterated its position 
that medical malpractice and legal 
malpractice stand on a different footing 
than ordinary negligence, even when the 
negligence occurs in a medical setting, 
and reprised the statutory and common 
law analysis set forth in Stanley.24  The 
court emphasized that public policy 
considerations support a narrow reading 
of Wuerth, even in the medical context:

Ultimately, this court’s decision to 
give Wuerth a narrow application 
is supported by the public policy 
considerations found at the heart of 
the “respondeat superior” doctrine, 
which supports vicarious liability.  
A hospital employs a wide range 
of people who provide a variety of 
medical services to patients.  The 
hospital is in exclusive control of 
hiring criteria, training, and routine 
performance evaluation and review.  
A hospital should be responsible 
for the negligence of its employees 
who perform medical services and 
act in the course and scope of their 
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employment.  To allow a hospital 
to be shielded from the rule of 
“respondeat superior” liability 
due to a court’s liberal application 
of the distinction carved out by 
Wuerth would effectively allow the 
distinction to swallow the rule.25

Signals from the Supreme 
Court?

Though they are not dispositive, there 
are indications beyond Chief Justice 
Moyer’s concurring opinion that the 
Ohio Supreme Court supports a narrow 
reading of Wuerth.  In an order entered 
on August 24, 2011, the Ohio Supreme 
Court declined to allow a discretionary 
appeal of the Second District’s 
decision in Stanley, which, while not an 
endorsement of the Second District’s 
reasoning, nonetheless leaves the Second 
District’s disposition undisturbed.26  In 
addition, in State ex rel. Sawicki v. Lucas 
County Court of Common Pleas,27 decided 
July 21, 2010, the Court addressed what, 
on first blush, might seem to be a similar 
issue in a strikingly different manner, 
without even addressing Wuerth.

Sawicki addressed the propriety of an 
order granting a writ of procedendo to 
compel a court of common pleas to 
proceed with a medical malpractice case 
brought against the private employer 
of a physician who had provided the 
treatment in question both as a private 
employee and as an employee of a state 
hospital.28 The trial court had dismissed 
the individual doctor for lack of 
jurisdiction based on his status as a state 
employee, and had stayed the remaining 
respondeat superior claim pending a 
determination by the Court of Claims 
as to whether the doctor was entitled to 
personal immunity as a state employee.29

In affirming the writ of procedendo, the 
Court looked to Adams v. Peoples,30 a 
1985 opinion in which the Court held 
that a municipal employee’s statutory 

immunity from personal liability did 
not automatically insulate his municipal 
employer from liability.31  In so doing, 
the Court relied on the Restatement of 
the Law 2d, Agency, Section 217, which 
provides in pertinent part that 

In an action against a principal based 
on the conduct of a servant in the 
course of employment:

* * *

(b)  The principal has no defense 
because of the fact that:

* * *

(ii)  the agent had an immunity 
from civil liability as to the act.32

Based on this, the Court held in Adams 
that an employee’s personal immunity 
cannot shield his or her employer 
from liability under the doctrine of 
respondeat superior.33 In Sawicki, the 
Court embraced this principle again, 
regardless of its surface inconsistency 
with both Wuerth and Comer v. Risko.34  
Indeed, the inconsistency was given 
relatively short shrift – Comer was 
distinguished as follows, while Wuerth 
was not mentioned at all:

We have held that a hospital cannot 
be held liable under a derivative 
claim of vicarious liability when the 
physician cannot be held primarily 
liable.  Comer v. Risko, 106 Ohio 
St.3d 185, 2005 Ohio 4559, P 20, 833 
N.E.2d 712.  But that case does not 
decide the issue before us.  That case 
was decided narrowly and turned on 
a theory of agency by estoppel.  Id. at 
P 1.  The claim against the hospital 
was extinguished by the statute of 
limitations, not by the application 
of immunity.  Id. at P 2.  As we held 
in Johns [v. Univ. of Cincinnati Med. 
Assocs.], 101 Ohio St.3d 234, 2004 
Ohio 824, 804 N.E.2d 19, P 37, “a 
determination of immunity is not a 
determination of liability.  Rather, 

it is an initial step in litigation to 
determine whether the state will 
be liable for any damages caused 
by the employee’s actions.”  Adams, 
however, specifically does not allow 
an immunity defense to a claim for an 
employer’s liability under respondeat 
superior.  Adams, 18 Ohio St.3d at 
142-43, 18 OBR 200, 480 N.E.2d 
428.35

The Supreme Court’s opinion in Sawicki 
was a ruling on a procedural question 
– namely, whether the trial court had 
erroneously stayed the underlying 
proceedings – and not a disposition 
on the merits.  Thus, upon remand, 
the trial court rejected the plaintiff ’s 
assertion that the Supreme Court’s 
analysis of respondeat superior principles 
was, in fact, a substantive ruling as to 
the employer’s potential liability, and 
conducted its own independent analysis 
of the issue.36  The trial court then went 
on to reject the employer’s argument 
that Wuerth had changed agency law 
to require both the employee and the 
employer to be named in order for 
respondeat superior liability to arise.37 

Then, based on the Supreme Court’s 
analysis in Sawicki, the trial court held 
that any personal immunity to which 
the physician might be entitled was not 
dispositive of the employer’s respondeat 
superior liability.

The Supreme Court’s apparent 
limitation of Comer to cases involving 
agency by estoppel is consistent with 
the treatment Comer has received in 
the lower courts,38 and though far from 
dispositive, the Court’s complete failure 
to even mention Wuerth suggests that 
the Court did not consider Wuerth to 
be germane to the issue presented.  The 
trial court’s opinion in Sawicki, in turn, 
suggests that there may still be room 
to argue employer liability in cases 
involving physician employees, even 
when the physician employee herself 
may have a technical defense to liability.
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Sawicki may have repercussions outside 
the medical malpractice context, since 
it also has been relied on in at least one 
instance to permit a principal in a non-
medical field to be held liable in a case 
where the “employee” whose conduct 
was at issue was entitled to immunity 
under Ohio’s workers’ compensation 
laws.  In Friedman v. Castle Aviation,39 

the United States District Court for 
the Southern District of Ohio recently 
permitted the family of an employee of 
an airport contractor who was killed 
by alleged negligence on the part of his 
employer to pursue an action against the 
Columbus Regional Airport Authority 
(CRAA) alleging that CRAA was 
vicariously liable for the airport 
contractor’s negligence.  The CRAA 
claimed it was entitled to judgment 
in its favor as a matter of law because 
the plaintiff ’s decedent had been an 
employee of CRAA’s agent, a company 
providing de-icing services at the airport, 
and thus the agent was entitled to invoke 
worker’s compensation immunity.  
Based on Sawicki, the district court 
rejected this argument, holding that 
the immunity to which the decedent’s 
immediate employer was entitled under 
Ohio’s workers’ compensation statutes 
did not necessarily extinguish any 
potential liability CRAA might have 
for the employer’s negligence under 
principles of agency law.40

So What’s The Lay of the Land?

Given that Wuerth was a response to a 
certified question of law as opposed to 
an analysis of specific facts, the opinion 
was unavoidably vague as to how the 
principles enumerated therein should 
be applied to specific facts.  By its own 
terms, however, Wuerth was intended 
to be a narrow ruling, to be narrowly 
applied, and there is no indication 
in either the Court’s opinion or the 
majority concurring opinion that the 
justices deciding Wuerth believed they 
were drastically revising the rules of 

respondeat superior liability.  To date, 
lower courts have, for the most part, 
heeded these directions and have 
endeavored to limit Wuerth to cases 
involving traditional professional 
malpractice, namely malpractice on the 
part of physicians or attorneys.  And so 
far the Supreme Court has not signaled 
any disapproval of this approach. ■
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