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The Havel Anomaly
by Kathleen J. St. John

In Havel v. Villa St. Joseph,1 the Court held 
that R.C. 2315.21(B), which requires the 
trial court, upon motion of “any” party, to 

bifurcate the trial when both compensatory 
and punitive damages are sought, does not 
violate the Ohio Constitution’s provision giving 
the Court supremacy over procedural matters, 
because bifurcation is a matter of substantive, 
not procedural, law. The Court reached this 
conclusion not based on the application of any 
standard test for distinguishing substantive and 
procedural laws, but by looking to the legislature’s 
intent in creating the law. 

In other words, a procedural law is substantive if 
the legislature says it is.  

The curiousness of this decision led me to 
investigate and retrace the steps of the Havel 
majority to see from whence came such a 
counterintuitive ruling. I conclude that the 
majority’s rationale in Havel is unsustainable as 
a test for future decisions, and that the holding 
in Havel is likely, at some point, to be severely 
limited or overruled.

I.  The Framework:  The Modern Courts 
Amendment To The Ohio Constitution  
Gives The Supreme Court Sovereignty 
Over Procedural Rules.

The Ohio Constitution gives the Ohio Supreme 
Court exclusive authority to promulgate rules 
governing matters of procedure in the Ohio 
courts.  In this respect, Article IV, Section 5(B) 
of the Ohio Constitution, commonly referred to 
as the Modern Courts Amendment, provides as 
follows:

“The supreme court shall prescribe rules 
governing practice and procedure in all 
courts of the state, which rules shall not 
abridge, enlarge, or modify any substantive 
right....  All laws in conflict with such rules 
shall be of no further force or effect after 
such rules have taken effect.”2

Pursuant to this Constitutional provision, the 
Ohio Supreme Court has promulgated the Rules 
of Civil Procedure and Rules of Evidence.  When 
statutes come in conflict with those rules, the 
Supreme Court and intermediate appellate courts 
of Ohio have not hesitated to strike down those 
statutory provisions as being unconstitutional.

Typically when this issue arises in civil cases, the 
focus is on whether the statute conflicts with the 
rule.  In Rockey v. 84 Lumber Co.,3 for instance, 
the Court held that R.C. 2309.01, which 
precluded a tort action plaintiff from specifying 
in the complaint the amount of damages sought, 
was unconstitutional as it conflicted with Civ. R. 
8(A)’s requirement that the complaint contain 
“a demand for judgment for the relief to which 
[the plaintiff] deems himself entitled.”  The issue, 
in other words, was not whether the statutory 
requirement addressed a matter of procedure – 
the Court naturally assumed that it did – but 
whether the procedure set forth in the statute 
was in conflict with the Court rule such that the 
statutory procedure must give way to that created 
by the Court.

Havel, on the other hand, focused on an additional 
inquiry. Granted, in Havel, the Court first 
addressed whether R.C. 2315.21(B)’s mandatory 
bifurcation requirement conflicted with Civ. 
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R. 42(B)’s discretionary bifurcation 
procedure – and determined that the 
two procedures did in fact conflict.  But 
the issue on which the Court’s decision 
turned was whether bifurcation – an 
apparent matter of procedure – was in 
fact a matter of substantive law.  

Although, in context, this issue was 
technically one of first impression, two 
prior Ohio Supreme Court precedents 
strongly supported the conclusion that 
bifurcation is a matter of procedure.  
The most obvious of these was State ex 
rel. Ohio Academy of Trial Lawyers v. 
Sheward,4 where the Court struck down 
H.B. 350 as violating the one subject 
rule.  The bill contained a bifurcation 
provision nearly identical to the current 
R.C. 2315.21(B); and while the Court 
did not address the constitutionality 
of that provision, it described that 
provision as “govern[ing] the procedural 
matter of bifurcating tort actions into 
compensatory and punitive damage 
stages.”5

The other highly relevant precedent 
was Dir. of Highways v. Kleines,6 which 
involved two statutes that required the 
consent of the parties before a trial court 
could consolidate land appropriation 
actions. The Court in Kleines 
overturned these statutes as being in 
conflict with Civ. R. 42(A), which gave 
trial courts discretion to consolidate 
cases, regardless of whether the parties 
consented.  

The majority in Havel did not mention 
Kleines7 and distinguished Sheward 
as not addressing the substantive/
procedural distinction.8 But before 
turning to the majority’s analysis in 
Havel, it is useful to review several 
cases involving this distinction in other 
contexts.

II. The Substantive/
Procedural Distinction.

The distinction between substantive and 

procedural law is significant in a variety 
of contexts.   

When federal courts sit in diversity, 
for instance, the Erie9 doctrine requires 
the federal court to apply state law to 
substantive matters, and federal law to 
matters of procedure, “at least where no 
conflicting state rule ‘would substantially 
affect... primary decisions respecting 
human conduct.’”10 The federal courts 
acknowledge that “the line between 
substance and procedure is neither static 
nor easily drawn.”11

Nevertheless, most federal courts that 
have addressed the conflict between state 
bifurcation statutes and Fed. R. Civ. P. 
42(b) have concluded that bifurcation is 
a procedural issue, governed by federal 
law.12 As one federal court stated, “[a] rule 
governing bifurcation is a clear example 
of a rule of adjudication, with virtually 
no impact upon primary conduct”13 -- 
and, hence, clearly a procedural law.

Indeed, prior to Havel, the federal 
district courts in Ohio that were 
expressly presented with the 
substantive/procedural distinction in 
this context rejected the argument that 
Ohio’s bifurcation statute controlled as 
substantive law.14  As expressed by one 
judge for the U.S. District Court in the 
Southern District of Ohio:

1. The Ohio General Assembly cannot 
control procedure in federal courts.  
As a matter of the Supremacy 
Clause, that authority belongs to 
the Congress of the United States 
and to the courts themselves when 
acting within the Rules Enabling 
Act.

2. It does not matter that the right is 
characterized as ‘substantial’ by the 
General Assembly.  If ‘a rule really 
regulates procedure, -- the judicial 
process for enforcing rights and 
duties recognized by substantive 
law and for justly administering 

remedy and redress for disregard or 
infraction of them,’ then the federal 
procedural law, including the 
Federal Rules of Civil Procedure... 
will apply regardless of the basis 
of jurisdiction....  Without doubt, 
whether to bifurcate a case... [is a] 
procedural matter[].15

And, in fact, prior to the Supreme 
Court’s decision in Havel, all but one of 
the intermediate Ohio appellate courts 
had followed this line of reasoning and 
concluded what seems to be obvious – 
that bifurcation is a matter of procedure, 
not substantive law. 16

The distinction between substantive 
and procedural laws also arises when 
a federal cause of action proceeds in 
state court.  In such cases, state law 
governs procedural issues unless the 
state procedures impose an unnecessary 
burden on a federally created right – 
in which case the federal Supremacy 
Clause demands that federal law applies.  

Just five years prior to its ruling in Havel, 
the Ohio Supreme Court had occasion 
to address the substantive/procedural 
distinction in this latter context.  In 
Norfolk Southern Railway Co. v. Bogle,17 

the issue was whether applying the tort 
reform “prima facie filing” requirements 
of R.C. 2307.92 and R.C. 2307.93 to 
asbestos claims arising out of the Federal 
Employers’ Liability Act (“FELA”) or 
the Locomotive Boiler Inspection Act 
(“LBIA”) violated the Supremacy Clause 
of the United States Constitution, 
such that the state statutes were 
preempted.  The statutes in question  
required, inter alia, that persons 
bringing asbestos claims based on non-
malignant conditions submit a report 
containing medical findings and include 
a demonstration “‘that the exposed 
person has a physical impairment, that 
the physical impairment is a result of a 
medical condition, and that the person’s 
exposure to asbestos is a substantial 
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contributing factor to the medical 
condition.’”18  Failure to file such a report 
resulted in an administrative dismissal, 
rendering the case inactive unless and 
until the claimant moved to reinstate the 
case by making the prima facie showing 
as specified in the statutes.19

In finding that the state statutory 
requirements were merely procedural, 
the Court invoked classic articulations 
of the distinction between substantive 
and procedural law:

“In Jones v. Erie RR. Co. (1922), 
106 Ohio St. 408, 412..., we stated 
that substantive laws or rules are 
those that ‘relate[] to rights and 
duties which give rise to a cause 
of action.’  By contrast, procedural 
rules concern ‘the machinery for 
carrying on the suit.’  Id.  A review 
of the statutes reveals that they do 
not grant a right or impose a duty 

that ‘give[s] rise to a cause of action.’  
Id. Instead, the impact of these 
statutes is to establish a procedural 
prioritization of the asbestos-related 
cases on the court’s docket.  Nothing 
more.  Simply put, these statutes 
create a procedure to prioritize the 
administration and resolution of a 
cause of action that already exists.  
No new substantive burdens are 
placed on claimants....”20

In short, the Court found, “the 
provisions of the statutes... pertain to 
the machinery for carrying on a suit” and 
were “therefore procedural in nature, not 
substantive.”21

Yet another context in which the 
substantive/procedural distinction 
arises is in determining whether a 
new law may be applied retroactively 
without offending Article II, Section 
28 of the Ohio Constitution.22  In this 

context, the Court has struggled a bit, 
occasionally overruling a decision it later 
deems to be misguided.  

An example of this pattern can be found 
in the line of cases beginning with Viers 
v. Dunlap.23 In Viers, the issue was 
whether the new comparative negligence 
statute, R.C. 2315.19, could be applied 
to an accident that occurred prior to 
the statute’s effective date.  Prior cases 
had established that the Constitutional 
provision prohibiting retroactive laws 
applied only to substantive, but not 
remedial, laws.  The issue thus turned on 
whether the new statute was substantive 
or procedural.  In holding that it was 
substantive, the Court explained:

“Similarly groundless is appellees’ 
argument that R.C. 2315.19 
is merely remedial.  Although 
semantic formulations can be 
devised to understate the obvious, 
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it is patently clear that the statute 
markedly affects substantive 
rights.  Where before a defendant 
was shielded from liability by a 
plaintiff ’s contributory negligence, 
this defendant no longer enjoys 
such protection. Where before a 
plaintiff who was contributorily 
negligent was denied recovery, he 
is now – as long as his misfeasance 
is not the predominant cause of his 
injury – entitled to damages.  To 
characterize... such a fundamental 
change in the law as affecting only 
trial procedure and the mode by 
which a remedy is effected defies 
logic.

***

Substantive rights exist in 
counterpoise to procedural 
rights and include all privileges 
and obligations arising from the 
legal nature of transactions and 
relationships but separate from 
the means of effectuating those 
privileges and enforcing those 
obligations.”24

One year later, the Court reversed itself 
on this issue, and determined that the 
new comparative negligence statute 
applied to all negligence actions tried 
after the statute’s date, even if the cause 
of action arose under the prior law.  In 
Wilfong v. Batdorf,25 the Court overruled 
Viers and held that:

R.C. 2315 is remedial.  It does not 
alter a defendant’s liability for his 
negligent acts, but merely changes 
the way a court is required to weigh 
a plaintiff ’s negligence.  A concept 
of partial recovery based upon the 
degree of a plaintiff ’s negligence has 
been substituted for the previous 
bar to any recovery by the plaintiff.26

Of course, the new statute in question 
still altered the liability potential 
between the plaintiff and the defendant, 

such that the plaintiff was now able to 
recover damages when he previously 
could not, and the defendant could 
now be held liable (albeit for a lesser 
amount) when she previously would 
have been exonerated due to the 
plaintiff ’s contributory negligence.  One 
suspects that the holding in Wilfong was 
rooted in sympathy for the plaintiff who 
happened to have been injured at the 
wrong moment in time.  But sympathy 
– for either side in a tort action – should 
not govern the analysis as to whether a 
law is substantive or procedural.

The Supreme Court ultimately 
overruled Wilfong, in Van Fossen v. 
Babcock & Wilcox Company.27  In Van 
Fossen, the Court held that a statute is 
substantive when it “impairs or takes 
away vested rights,... affects an accrued 
substantive right,... imposes new or 
additional burdens, duties, obligations 
or liabilities as to a past transaction,... 
creates a new right out of an act which 
gave no right and imposed no obligation 
when it occurred,... [or] gives rise to or 
takes away the right to sue or defend 
actions at law[.]”28 By contrast, a law 
is remedial when it “affect[s] only the 
remedy provided.” Laws that “relate 
to procedures are ordinarily remedial 
in nature... including rules of practice, 
courses of procedure and methods of 
review,... but not the rights themselves.”29

Before turning to the Court’s analysis in 
Havel, a final note about the substantive/
procedural distinction is this.  It has been 
stated that, “[p]ut roughly, substantive 
rules control conduct outside the 
courtroom, and procedural rules control 
behavior within the courtroom.”30

Although this statement might unduly 
simplify the analysis so as not to apply to 
all situations, it has the beauty – if not 
the wisdom – of clarity.  It is consistent 
with how we think about the substantive/
procedural dichotomy.  And, as applied 
to the bifurcation statute, it makes 

perfect sense.  Bifurcation is a process 
that governs how the case will be tried.  
It pertains, using the test articulated test 
in Norfolk S. Ry. Co., to the machinery 
for carrying on a suit, and is thus 
procedural, not substantive.

This is not, however, what the Court 
concluded in Havel.  

III.  The Havel Decision.

Havel was a wrongful death/medical 
malpractice case arising out of 
decubitus ulcers suffered by Mr. 
Havel while recovering from hip 
surgery at the defendants’ nursing 
home.  As the complaint sought both 
compensatory and punitive damages, 
the defendants moved, pursuant 
to R.C. 2315.21(B), to bifurcate 
the trial into two stages.  The first 
stage would cover the defendants’ 
liability for compensatory damages; 
the second, assuming liability was 
found, would cover the issue of 
punitive damages.

The trial court denied the motion 
and the Eighth District Court of 
Appeals affirmed.31 The Eighth 
District found R.C. 2315.21(B), 
which makes bifurcation mandatory 
upon motion of “any” party, to 
conf lict with Civ. R. 42(B), which 
grants the trial court the discretion 
to hold separate trials “ in furtherance 
of convenience or to avoid prejudice, 
or when separate trials are conducive 
to expedition and economy.” The 
Eighth District found that these 
two provisions conf licted, and 
rejected the defendants’ argument 
that the statute took precedence 
because it addressed a substantive 
right.  Instead, “[a]pplying the Ohio 
Supreme Court’s analysis in Norfolk 
S. RR Co.,” the court found that the 
statute was procedural as it “clearly 
and unambiguously specifies ‘the 
machinery for carrying on the suit’ 
by telling courts the ‘procedural 
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prioritization’ for determining 
compensatory and punitive damages 
at trial ” and by “tell[ing] courts what 
evidence a jury may consider, and 
when – another area governed by the 
Civil and Evidence Rules.”32

Because the Eighth District’s 
decision conf licted with the Tenth 
District Court of Appeals’ decision 
in Hanners v. Ho Wah Genting Wire 
& Cable SDNBHD,33 the court 
certified the conf lict to the Ohio 
Supreme Court.

The Supreme Court majority in 
Havel first determined that R.C. 
2315.21(B) and Civ. R. 42(B) did, 
indeed, conf lict.  It turned, then, 
to the issue of whether the statute 
addressed a matter of substantive 
or procedural law.  Substantive law, 
the Court said, was “that body of law 
which creates, defines and regulates 
the rights of the parties,” whereas 
procedural law “prescribes the 
methods of enforcement of rights or 
obtaining remedies.”34  From these 
definitions, the Court decided that 
the critical inquiry in determining 
whether a statute was substantive or 
procedural was whether the statute 
created a “right.”  

The Court then reviewed several cases 
that addressed the issue of whether a 
statute created an enforceable right 
in the criminal context.  The first of 
these – State v. Hughes35 – involved 
a statute that gave the prosecution a 
right that did not exist at common 
law to present a bill of exceptions 
in a criminal action to the Court 
of Appeals or the Ohio Supreme 
Court.  The Court held that the 
subsequently promulgated App. R. 
4(B), which gave the prosecution an 
automatic right to appeal, expanded 
upon the right created in the statute, 
and thus conf licted with Article IV, 
Section 3 of the Ohio Constitution 

by “abridg[ing] the right of appellate 
courts to exercise their discretion in 
allowing such appeals.”  

The next case, State v. Rahman,36 

held that, even though the Rules 
of Evidence properly controlled 
whether a spouse was competent to 
testify in a criminal trial, a statute 
that granted the criminal defendant 
the right to exclude privileged spousal 
testimony was not in conf lict with 
the evidentiary rule, as it concerned 
the criminal defendant’s substantive 
right to exclude privileged testimony 
from the trier of fact’s hearing.  
Indeed, in Rahman, the Court noted 
that Evid. R. 501 states that the issue 
of privilege is governed, inter alia, 
by statutes enacted by the General 
Assembly.37 

Finally, the majority in Havel cited 
State v. Greer,38 in which the Court 
addressed the interplay between 
a statute that allowed a criminal 
defendant to exercise 12 peremptory 
challenges and Crim. R. 24(C) which 
limited parties to six peremptory 
challenges each. The Court, in 
Greer, found that whereas the right 
to have peremptory challenges was 
a substantive right, the numerical 
limit imposed by Crim. R. 24(C) 
was procedural, and thus prevailed 
over the statutory provision granting 
the greater number of peremptory 
challenges.

Essentially, the majority in Havel 
looked to the foregoing criminal 
cases as proof that some statutes 
addressing procedure confer a 
substantive right. 

The Court in Havel next endeavored 
to distinguish the holding in 
Norfolk S. Ry. Co. -- which held 
the prima facie filing requirements 
for asbestos cases to be procedural 
– from the bifurcation statute.  
The Court decided that while the 

prima facie filing requirements 
merely “established a procedural 
prioritization of the asbestos-
related cases on the court’s docket,” 
the bifurcation statute “does more 
than set forth the procedure for 
bifurcation in a tort action” because 
“ it makes bifurcation mandatory.”39  
The Court analogized the 
bifurcation statute to the enactment 
of the comparative fault statute 
in Viers – finding that, just as, in 
Viers, where the new law gave the 
plaintiff a right to recover, even if he 
was contributorily negligent, when 
he could not have done so before, 
the mandatory bifurcation statute 
created a new right – mandatory 
bifurcation – that did not exist prior 
to the statute creating it.40

From there, the Court went on to 
conclude that “[b]y eliminating 
judicial discretion, R.C. 2315.21(B) 
creates a concomitant right to 
bifurcation.”41 In other words, 
whereas before the defendant had 
to ask for bifurcation, the defendant 
could now demand it.

Finally, the Court turned to the 
legislative history, as expressed in 
the un-codified language of S.B. 
80, to find further evidence that the 
statute created a substantive right 
to bifurcation.  Here, the Court 
availed itself of some language in its 
prior decision of State ex rel. Loyd v. 
Lovelady,42 which it pronounced as 
involving a “similar situation” to the 
case at bar.43 

Lovelady concerned a statute that 
allowed a putative father to seek 
relief from a child support order 
many years later, by, inter alia, 
providing a recent DNA test result 
proving him not to be the child ’s 
father.  The statute made this 
relief-from-judgment mandatory 
upon satisfaction of the statute’s 
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requirements.  The issue was whether 
this statute was unconstitutional as 
conf licting with Civ. R. 60(B). In 
enacting this statute, the General 
Assembly had expressed the intent 
that these provisions operate
“[n}otwithstanding the provisions 
to the contrary in Civil Rule 
60(B).”  The Supreme Court, in 
holding the statute enforceable, 
found that it created a substantive 
right.  It did so by first looking to 
the statutory language to determine 
the legislature’s intent; and reasoned 
that, “[i]f the legislature intended 
the enactment to be substantive, 
then no intrusion on this court’s 
exclusive authority over procedural 
matters has occurred.”44  The Court 
also found that, when legislative 
intent was not apparent on the 
face of the statute, the Court could 
properly look to the legislative 
history. Examining that, the Court 
found that the legislature intended 
the statute to create a substantive 
right to address a potential injustice 
– i.e., the injustice of having to pay 
child support when science could 
definitively prove that the payor was 
not the father.45  

The Court in Lovelady concluded 
that “although [the statutes in 
question] are necessarily packaged 
in procedural wrapping, it is clear... 

that the General Assembly intended 
to create a substantive right to 
address a potential injustice.”46

Latching onto the Lovelady analysis, 
the Court in Havel found that 
R.C. 2315.21(B) also involves a 
situation where a statute “packaged 
in procedural wrapping” was 
intended by the legislature to 
create a substantive right.47 Digging 
into the un-codified portions of 
S.B. 80, the Court found that the 
bifurcation statute was intended 
to address a “potential injustice” 
because mandatory bifurcation was 
designed to “ensure that evidence of 
misconduct is not inappropriately 
considered by the jury in its 
determination of liability and 
compensatory damages.”48

In a closing f lourish, the majority 
added that it was rejecting the dicta 
in Sheward, which described the 
former version of R.C. 2315.21(B) 
as governing a procedural matter.  
Sheward, the Court said, “never 
considered the bifurcation question 
we confront in this case.”49  In other 
words, while Sheward had made 
the common sense observation 
that bifurcation is procedural, the 
Court’s analysis in Havel had now 
proved that observation wrong.

But, is it so?

IV.  Is Havel An Anomaly?

Distilled to its essence, Havel stands 
for two things.  First, in determining 
whether a statute addresses matters 
of substance or procedure, the Court 
will look to whether the statute creates 
a “right.”  If it creates a right, then 
it is substantive, even if that right 
involves something that is otherwise 
unmistakably a matter of procedure.  
Second, in determining whether the 
statute creates a right, the Court 
will look to the legislative intent, as 
expressed on the face of the statute or in 
the legislative history.  If the legislature 
evinces an intent to create a right, even 
if that right involves something that is 
otherwise unmistakably procedural, 
the statute is substantive, and the Court 
rule in conflict with it must give way.

The Havel analysis is questionable on both 
points.  While it is true that substantive 
law “creates, defines and regulates the 
rights of the parties” while procedural 
law “prescribes methods of enforcement 
of rights,” determining whether a law 
is substantive or procedural by asking 
whether it creates a right shifts the focus 
away from the classic understanding of 
what constitutes procedure.  The Ohio 
Supreme Court has long recognized 
that procedure is “the machinery for 
carrying on the suit”50 and has applied 
that definition as recently as the Norfolk 
S. Ry. case in 2007.  For the Court to now 
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reject that definition, on the grounds 
that the statute makes the procedure 
mandatory and that the legislature 
intended to create a substantive right, 
turns the analysis on its head.

Under Havel, there is no limit to the 
legislature’s ability to transform a matter 
of procedure into a substantive right.  
All it need do is make the procedure 
mandatory and articulate an intent 
to rectify some injustice it perceives 
on behalf of its favored constituency.   
Rules of pleading, rules of evidence, 
matters as mundane as the order in 
which witnesses may be called at trial, 
can all be deemed “substantive” should 
the legislature divine a need to put a 
finger on the scales of justice to help a 
particular constituency.

But how can the Havel rationale be 
reconciled with the Modern Courts 
Amendment?  The Ohio Constitution 
trumps legislative intent51; and the 
Constitution says that all laws in conflict 
with rules governing practice and 
procedure prescribed by the Supreme 
Court “shall be of no further force 
or effect[.]”  The Constitution, quite 
simply, makes the Ohio Supreme Court 
supreme in matters of procedure.  If 
procedure can be magically transformed 
into substance by a legislative wave of 
the wand, where does that leave the 
Modern Courts Amendment?  If all 
the legislature needs to do to change 
procedure into substance is “intend” it 
to be so, then legislative intent trumps a 
Constitutional mandate.

A decision that allows that to happen 
must surely be an anomaly.  It can only 
fervently be  hoped that the holding in 
Havel goes the way of Wilfong v. Batdorf, 
and is viewed by the Court as one of those 
aberrations needing to be overruled to 
realign the law with standard notions of 
substance and procedure. ■
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