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Liability insurance policies, whether they
are general commercial liability policies,
homeowner policies, or automobile poli-
cies, generally contain exclusions designed
to bar coverage for injury or damages that
the insured intended to inflict on another.
Though they are commonly referred to as
“intentional act” exclusions, such provisions
usually are framed to exclude coverage for
bodily injury or property damage “expected
or intended” by the insured.

In Allstate Ins. Co. v. Campbell®, the
Ohio Supreme Court resolved an important
question regarding the interpretation of
such provisions. Clarifying an ambiguity
in its prior case law on the issue, the Court
rejected what is commonly referred to as the
“substantial certainty” test, in which intent
is inferred when harm is “substantially cer-
tain” to result from an insured’s actions, and
instead held that intent to harm will only be
inferred when the insured’s actions and the
harm caused “are intrinsically tied so that
the act has necessarily resulted in the harm.”

The resulting test is not as narrow as the
tort victims, who argued that inferred intent
should be limited to cases of murder and
sexual molestation, had urged. At the same
time, it is far narrower than the “substantial
certainty” standard urged by the insurance
companies.

The catch, however, is that the Court
concluded its opinion with a potential
bombshell. While rejecting the “substan-
tial certainty” test, the Court also held that
a policy provision excluding coverage for
injury or harm resulting from an “inten-
tional act” (as opposed to an act resulting in
harm that was expected or intended by the
insured) could be enforced to bar coverage
for harm resulting from 47y intentional act,
regardless of whether the ensuing harm was,
in fact, intended.

As the two justices who dissented from this
aspect of the majority opinion noted, “[t]he

exclusion cannot be as broad as envisioned
by the majority,” since “[m]ost accidents are
the result of intentional acts — it is the result
that is unintended.”? Luckily, however,

the policy language the Court construed

so broadly is markedly different from the
standard policy form language one is likely
to encounter.

INTENTIONAL ACT EXCLUSIONS

The Insurance Service Office (1SO)
standard homeowner’s policy form, though
it has changed somewhar over the years,
incorporates “intentional acts” exclusions
framed in terms of excluding coverage for
bodily injury or property damage “expected
or intended by the ‘insured.” Standard
CGL policies, most of which rely on ISO
forms as well, are framed 1o exclude coverage
when the injury or damage was “expected
or intended from the standpoint of the
insured.”

As the Ohio Supreme Court first recog-
nized in Physicians Ins. Co. v. Swanson,® the
applicability of such provisions normally
depends not on whether the insured acted
intentionally, bur on whether the insured
intended to cause the harm resulting from
his or her acts.” At the same time, the Court
has held that there are instances in which an
intent to cause harm can be inferred from
the nature of the act itself — most famously
in the case of Gearing v. Nationwide Ins.
Co.,* in which the Court held that an intent
to cause harm could be inferred as a matter
of law from the act of sexual molestation,
burt also in Preferred Risk Ins. Co. v Gill®
where the Courr held that an insurance
company had no dury to indemnify or
defend an insured with respect to tort claims
arising from a murder, regardless of how the
claims had been framed.

After Gearing and Gill, it was safe to say
that intent 10 injure would be inferred as a
matter of law in cases of murder or sexual
molestation of minors. The extent to which
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“Clarifying an ambiguity in its prior case law on the
issue [of inferred intent], the Court rejected what is
commonly referred to as the substantial certainty’ test,
in which intent is inferred when harm is Substantially
certain’ to result from an insured’s actions, and instead
held that intent to harm will only be inferred when the
insured’s actions and the harm caused are intrinsically
tied so that the act has necessarily resulted in the harm.”

intent to injure might be inferred in other
contexts, however, was left dhanswered.
Based on certain language in Gearing, how-
ever, an argument was advanced thart the
Court had determined thart intent should
be inferred in any instance where injury was
not simply inseparable from the act, but
“substantially certain” to occur as a result of
the conducr ar issue.

GEARING V. NATIONWIDE INSUR-
ANCE COMPANY — AN OPINION
TAKEN TOO FAR?

In Gearing, the defendant in a civil suit for
damages arising from his sexual molestation
of three minors sought coverage under his
homeowner's insurance policy, claiming that
his lack of any subjective intent to cause
harm to the children meant thar the “in-
tentional act” exclusion in his homeowner’s
policy did not apply. The Court rejected
this argument, and went so far as to say that
(a) child molestation cannot even constitute
an “occurrence” under an insurance policy
and that (b) public policy precludes insuring
acts of child molestation providing coverage
for injury caused by criminal molestation of
a minor was precluded as a matter of public
policy, regardless of whether it was subject
to a coverage exclusion in the policy.'

Given that the ultimate holding in Gearing
was that child sexual molestarion can never
be the subject of insurance coverage, Gear-
ing arguably did not actually involve the
interpretation of an “intentional act” exclu-
sion. However, in discussing case law on
the issue from other jurisdictions, some of
which applied a “substantial certainty” test,
the Courr also arguably implied that it too
had adopted a rule in Swanson, supra, that
an intentional act exclusion could bar cover-
age in cases where harm was “substantially
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certain” 1o occur as a result of the conduct
in question."

‘Three years later, this dicta began to take
on alife of its own. In Buckeye Union Ins.
Co. v. New England ins. Co.,"* the Court
addressed two certified questions arising
from an action brought in federal court by
Buckeye Union Insurance Company against
its own insurer seeking indemnification for
an insurance bad faith claim — specifically,
whether “bad faith’ with ‘actual malice™
in failing to settle a tort claim constituted
an uninsurable tort under Ohio law, and
whether a jury finding of bad faith estopped
Buckeye Union from relitigating the issue of
its intent for purposes of insurance coverage.
The Court ultimately answered no to both
questions, but without a majority opinion as
to the basis for its conclusions.

While Justice Pfeiffer opined that insur-
ance bad faith was insurable because intent
to injure was not a necessary element of the
tort, Justice Cook wrote a separate opinion
concusring in the judgment, but disagreeing
with the analysis by which it was reached.
According to Justice Cook, the question
should have resolved through the applica-
tion of an objective “substantial certainty”
test thart Justice Cook maintained had been
adopred in Gearing."”

ALLSTATE INS. CO. V. CAMPBELL
- THE REJECTION OF “SUBSTAN-
TIAL CERTAINTY”

In Allstate Ins Co. v. Campbell,t the
Court has eliminated some of the confu-
sion arising from the plurality in Gearing,
at least with respect to policies in which
the “intentional act” exclusions that follow
standard ISO form language. With respect
to these policies, the Courr rejected the no-

tion that inferred intent should be limited
to instances involving homicide or sexual
molestation. At the same time, the Court
also rejected the substantial certainty rule,
and instead held that the inferred intent rule
“applies only in cases in which the insureds
intentional act and the harm caused are
intrinsically ried so that the act has necessar-
ily resulted in the harm.”'s

Campbell involved claims arising from the
unfortunate decision by a group of teen-
age boys to steal a styrofoam targer deer
(normally used for shooting or archery), and
place it just past the crest of a hill on a rural
roadway so they could warch how drivers
reacted.'® Unfortunacely, shortly after the
deer was placed in the roadway, a driver
reacted by swerving and losing control of his
cag, resulting in a crash and serious injuries
to himself and a passenger. Three of the
boys involved in the prank later pleaded no
contest to two felonies and a misdemeanor

theft charge.'”

The injured driver and his passenger
brought negligence actions against the boys
and their parents. Some of the boys and
their families were insured under hom-
eowners’ insurance policies issued by Erie
Insurance Exchange, while Grange Mutual
Casualty Company and Allstate Insurance
Company insured others. The Erie, Grange
and Allstate policies contained “intentional
act” exclusions thar generally followed
ISO form policy language — namely, they
purported to exclude coverage for damages
“expected or intended” by the insured.'®
One boy and his father, however, were
insured under a policy issued by American
Southern Insurance Company that featured
nonstandard exclusionary language.”? All
four insurers broughr actions against their
insureds seeking that the conduct at issue
fell within the intentional act exclusions of
their respective policies.

Relying on Justice Cook’s opinion in
Buckeye Union, the insurers argued for a
“substantially certain” test for coverage,
maintaining that the rule of inferred intent
should be applied in any instance where the
insured’s act is substancially certain to cause
harm.? The rort plaintiffs, on the other
hand, argued that inferred intent should re-
main narrowly construed, and that the issue
of the boys™ intent presented a mareer of fact
to be determined by a jury.”!



With respect to the Erie, Grange and All-
state policies, the Court agreed with the rort
plaintiffs, ar least in rejecting the insurers’
argument for a “substantial certainty” rest.
In so doing, the Court specifically rejected
Justice Cook’s argument that Gearing repre-
sented an adoption of a two-parrt analysis:

Instead of outlining a two-part analy-
sis, Gearing treats the “substantially
certain” test as being subsumed within
the newly adopted rule of inferred
intent. Gearing never addressed
whether the insured’s action was
substantially certain to resul in harm.
Instead, it concluded that “inzent to
harm inconsistent with an insurable
incident s properly inferred as a mareer
of law from deliberate acts of sexual
molestation of a minor.”

We now clarify that the doctrine of
inferred intent applies only in cases

in which the insured’s intentional act
and the harm caused are intrinsically
tied so thar the act has necessarily
resulted in the harm. Because this test
provides a clearer method for deter-
mining when ‘intent 1o harm should
be inferred as a marter of law, we hold
that courts are to examine whether
the act has necessarily resulted in the
harm — rather than whether the act

is substantially certain to result in
harm.?

After determining thar intent to harm
will not be inferred unless the act “neces-
sarily resulted in the harm,” the Court then
ostensibly addressed whether inferred intent
is objective or subjective in nature — with
no clear indication as to either. The insurers
urged an objective test, which the Court
apparently rejected, but without any clear
guidance as to what the proper test might
be.? Instead, the Court simply stated that
it affirmed the judgment of the court of
appeals , and that the wial court “must
conduct a factual inquiry on remand to
determine whether a duty to defend and
indemnify arises from the Allstate, Grange
and Erie policies,” all of which contained
language excluding coverage for injuries
“expected or intended” by the insured

No indication was given in the Court’s
opinion as to whart parameters such a factual

inquiry might take. Nor, though it was
affirmed by the Supreme Courr, does the
Tenth District’s treatment of the issue.

In its opinion, the Tenth Districr clearly
gave some weight to the boys’ subjective
intentions, but also held that the intent to
injure, though it posed a question of fact,
was nonetheless subject to an objecrive
standard:

In the case before us, there is no dispute
that the boys’ conduct was intentional;
thar is, they did not accidentally place
the target deer . . .. The dispured issue
here is whether they also intended harm
or injury to follow from their intentional
act. Appellants argue that the boys’
intention is a question of fact for the
jury. Accordingly, we must determine
whether the boys’ conduct supports
an objective inference of the intent to
injure, %

The facts considered in the Tenth Dis-
trict’s opinion, in turn, involved weighing
both the boys™ statements regarding their
subjective intentions as well as the objective
likelihood of harm resulting from their ac-
tions. On the one hand, the Tenth District
considered the boys’ subjective testimony
to be relevant, including testimony as to
miscalculations regarding the level of danger
inherent in their actions.? On the other,
the Tenth District clearly expected that a
jury would make an objective assessment of
whether the conduct was likely to result in
harm. Among the facts the Tenth District
found relevant was that targer deer are not
instrumentalities like guns or cars, which
are “known to cause harm under certain
circumstances,” as well as evidence of negli-
gent conduct on the part of the driver of the
accident car.?

Thus, it appears that insured’s subjective
reports of intent are relevant to determin-
ing whether intent to injure can be inferred,
though the test appears to be objective in
narture, burt further clarification will have to
wait.

THE AMERICAN SOUTHERN
POLICY

As noted above, one boy and his father
were insured under a policy issued by
American Southern Insurance. This policy

contained exclusionary language that dif-
fered from the language n the Ere, Grange
and Allstate policies, in thar it purported to
exclude coverage for damage or loss if such
loss could be artributed to “an intentional
act of any insured,” as opposed to excluding
coverage for damage “expected or intended”
by an insured.*® The Tenth District did not
treat this as a meaningful distinction; the
Supreme Court, however, held otherwise.

According to the Supreme Court, by using
“broad exclusionary language excluding
coverage for harm caused by any intentional
act — regardless of whether the harm is ex-
pected or intended by the insured — Ameri-
can Southern [had] worded its policy in a
way that free[d] it from the line of analysis
tound in Gill, Swanson and Gearing . . >
Because the policy purported to exclude
coverage for intentional acts (as opposed to
intentional or expected nfury), the Court
held that American Southern had no ducy
to indemnify or defend its insureds for any
liability stemming from the insured boy’s
intentional participation in the placement of
the target deer in the roadway.™

As Justice Pfeiffer noted in a dissenting
opinion joined by former Chief Justice Eric
Brown, construing American Southern’s
policy language to include the results of
any intentional act would have the effect of
rendering the coverage essentially illusory,
since “[m]ost accidents are the result of
intentional acts — it is the result that is
unintended.” Noting rhetorically that the
majority’s interpretation would bar coverage
if, for example, 2 homeowner intentionally
left his rake in the yard, meaning to work
with it later, only to have a neighbor step on
the rake and sustain injury, Justice Pfeiffer
mainrained that the policy exclusion had to
be interpreted as being materially identi-
cal to the other policies” exclusions, “[o]
therwise, there would be no coverage for
any injury thar resulted from any waking,
nonreflexive act of an insured.”*

That being said, American Southern’s
policy language is not a common formula-
tion. Unlike the Erie, Grange and Allstate
policies, it does not follow or resemble any
industry standard, such as ISO form policy
language.”® Thus, at least from a pracrical
standpoint, the potential for this particu-
lar aspect of Campébell to wreak havoc is
limited.
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A LEXIS survey of state and federal case law con-
ducted by the author of this artcle revealed no
opinions addressing the precise policy language
contained in the American Souchern policy,
though it turned up a handful of opinions involv-
ing coverage exclusions for damage thar “results
from any occurrence caused by an intentional

act of any insured where the results are reasonably
Joreseeable.” See, e.g., Farmers Ins. of Columbus,
Inc. v. Martin (12th Dist.), 2005 Ohio 556 at § 8
(emphasis added). Though not as common as the
IS0 approach, exclusions with such qualifying
language clearly would fall within the scope of
the inferred intent analysis,
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