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Interpleader — What Are Your Options
When The Tortfeasor’s Insurer Tries to
Beat You To The Courthouse”?

by Brenda M. Johnson

nthelandmark case of State Farm Fire & Cas.
ICO‘ v. Tashire,' the United States Supreme

Court observed that interpleader should not
be used to compel tort plaintiffs to litigate claims
against an insured tortfeasor “in a single forum of
the insurance company’s choosing.”” This has not,
however, stopped liability insurers from turning
to interpleader in cases where they anticipate that
multiple claims against one of their insureds will

exceed policy limits.

Some insurers may do it because they think it
will protect them from bad faith claims.> Often,
though, despite the Supreme Court’s observation
in Tashire, interpleader is an insurer’s preemptive
attempt to select the forum in situations where
its insured would not have a right to do so. Either
way, whenever there are multiple potential tort
plaintiffs and a potential defendant with limited
insurance, there is a possibility that the insurer
will file an interpleader action with the eventual
aim of forcing the tort plaintiffs to litigate their
claims in the context of that action, as opposed to
a forum chosen by the plaintiffs.

When this happens, you have options, but they
depend on the forum in which the interpleader
has been filed. If you are in federal court and the
tort claims can be heard in a state court, your
options are relatively favorable, since federal
courts generally will abstain from exercising
jurisdiction over the underlying tort claims in
favor of the tort plaintiff’s choice of forum. If
the interpleader action has been filed in state
court, however, the situation is less clear. There
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are, however, very good arguments for allowing
tort plaintiffs to litigate their underlying claims
in a forum of their choosing, as opposed to one
selected by a tortfeasor’s liability insurer, even
when the interpleader action has been filed in an
Ohio court.

At least two state supreme courts have embraced
the United State Supreme Court’s reasoning in
Tashire, and have held that a trial court cannot
enjoin tort plaintiffs from litigating their tort
claims in a forum of their own choosing, which
suggests that the jurisdictional priority rule is
not an absolute barrier to allowing plaintiffs to
file separate actions. Further support for this
lies in the fact that the tort claims, if brought
in the context of the interpleader action, would
have to be alleged as cross-claims. Cross-claims
are permissive rather than compulsory, and thus
should not be subject to the jurisdictional priority

rule.

. Interpleader Was Not Designed
To Solve The Problems That

Arise When A Tortfeasor Is Subject
To Multiple Claims

Interpleader, simply defined, “is where the
plaintiff says T have a fund in my possession, in
which I claim no personal interest, and to which
you, the defendants, set up conflicting claims; pay
me my costs, and I will bring the fund into court,
and you shall contest it between yourselves.™
Having arisen as an equitable remedy, a party

seeking interpleader “must be free from blame



in causing the controversy, and where
he stands as a wrongdoer with respect
to the subject matter of the suit or any
of the claimants, he cannot have relief
by interpleader.”” This means that
under traditional principles, while a
tortfeasor’s insurer may be able to invoke

the remedy, the tortfeasor cannot,6

In
involves two stages. In the first stage,

the

referred

its modern form, interpleader

the court determines whether

interpleader plaintiff, also
to as the “stakeholder,” has properly
invoked interpleader (i.e., whether the
court has jurisdiction, whether there
are conflicting claims to the fund
at issue, and whether there are any
equitable considerations that might
prevent the use of interpleader).” If these
requirements are met, the stakeholder
will then deposit the fund with the
court and be discharged from the action,
retaining no further standing to direct
the disposition of the funds.®

Once the funds are deposited and the
stakeholder is discharged, the action
then proceeds to the second stage, which
involves determining the respective
rights of the claimants to the fund.
The question this poses when liability
insurance is involved is whether the
parties can be compelled to litigate their
underlying tort claims in the context of
the interpleader action. In Tashire, the
United States Supreme Court indicated
that they should not.

Tashire arose from a 1964 collision of a
pickup truck and a Greyhound bus in
which two people were killed and over
thirty others were injured. When the
first lawsuits arising from the crash were
filed in state court, State Farm (which
had issued a $20,000 liability policy to
the pickup truck driver) filed a separate
interpleader action in federal district
court, In a motion that would later be
joined by Greyhound, State Farm then
sought to compel all potential tort

plaintiffs to litigate their tort claims
against the potential tort defendants,
including the truck driver, Greyhound,
and the bus driver, in the interpleader

action.’

Thedistrict courtgranted the injunction,
which the Supreme Court ultimately
held was in error, as it concluded that
the federal interpleader statute did not
authorize the district court to do so.

As the Court observed in Tashire, the
classic problem interpleader arose to
address was one “where a stakeholder,
faced with rival claims to the fund itself,
acknowledges — or denies — his liability
to one or the other of the claimants.”*°
It is a remedy that in many ways was
designed to aid insurance companies —
but not by allowing liability insurers to
select the forum for litigating tort claims

against their insureds.

Among other things, the Court noted
that a liability insurer’s interest in
an interpleader action, which is no
greater than its coverage limits, should
not be allowed to determine where
tort plaintiffs bring their underlying
claims.' In so doing, the Court observed
that the insurance problem interpleader
was intended to remedy “was that of
an insurer faced with conflicting but
mutually exclusive claims to a policy,
rather than an insurer confronted with
the problem of allocating a fund among
various claimants whose independent
claims may exceed the amount of the
fund.”"?> The Court also observed that
the insurer’s interest, which was confined
to the limits of its liability coverage, did
not require the underlying tort claims
to be litigated in a single forum, since it
would “receive[] full vindication when
the court restrains claimants from
seeking to enforce against the insurance
company any judgment obtained against
its insured, except in the interpleader

proceeding itself."?

ll. Federal Courts Generally
Defer To State Court
Proceedings To Decide The
Underlying Tort Claims

Tashire establishes that federal courts
the

claims outside of the confines of an

cannot  enjoin litigation tort
interpleader action!* At some point
in an interpleader action, however, the
court must determine the respective
rights of the claimants to the fund at
issue. If the tort claims are pending in
other courts, this poses a problem that
Tashire does not address — namely,
whether a district court should refrain
from determining the rights of the
parties to the fund at issue until their
tort claims have been adjudicated in a

forum of the tort plaintiffs’ choosing,

The Supreme Court has not addressed
this issue; however, in the spirit of

Tashire,
recognized that issues

lower federal courts have
of judicial
economy, as well as issues of comity and
deference to the authority of state courts
to address state law issues, weigh heavily
in favor of postponing the second phase
of interpleader when the underlying tort
claims are being litigated in state court.
Thus, federal courts will generally
invoke one of two doctrines under which
a federal court can decline to exercise its
jurisdiction in deference to a concurrent
state court proceedings as a basis for
staying the interpleader action until the
underlying tort actions have been fully

litigated.

In Brillbart v. Excess Ins. Co. of
America,’® and later in Wilton v. Seven
Falls Co.,'® the Supreme Court held that
federal courts have discretion to decline
to hear a declaratory judgment action
when there is another suit between the
same parties pending in state court that
presents the same issues of state law, and
a number of federal courts have applied
this standard by analogy to interpleader
actions.” Others have applied the more
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rigorous “exceptional circumstances”
abstention doctrine adopted by the
Supreme Court in Colorado River Water
Conservation Dist. v. United States '® to
interpleader actions, which can lead to a

similar result.’”

ll. Ohio Law Is Less Clear, But
It Should Not Preclude Filing
Separate Tort Actions

Under Ohio law, interpleader is
governed by Ohio’s Civil Rule 22, which
is similar to the federal rule on which
it is modeled, but there is very little
guidance in Ohio case law with respect
to its application in cases involving tort
actions. That said, there are certain legal
principles that supply some guidance
as to how, and when, an Ohio court in
which a interpleader action has been
filed should address the underlying tort

claims.

The first question to address is whether
the jurisdictional priority rule plays a
role. Thisrule provides that “[a]s between
courts of concurrent jurisdiction, the
tribunal whose power is first invoked
by the institution of proper proceedings
acquires jurisdiction, to the exclusion of
all other tribunals, to adjudicate upon
the whole issue and to settle the rights
of the parties.””® Since the rule can apply
even when the causes of action are not
exactly the same, so long as “the suits
present part of the same ‘whole issue,”*
it raises a question as to whether another
Ohio trial court would have authority to
consider the underlying tort claims in a

separate action if an interpleader action

has already been filed.

Ohio courts have not addressed this
issue directly. There are good arguments,
however, that the jurisdictional priority
rule should not prevent a tort plaintiff
from litigating his or her claims in
an action filed separately from the
interpleader action.

First, at least two states that follow the

20

CATA NEWS + Spring 2018

jurisdictional priority rule have adopted
the rationale in Tashire, in which
the U.S. Supreme Court held that
interpleader does not authorize a court
to enjoin potential claimants from filing

separate tort actions.

In Oak Cas. Ins. Co. v. Lechliter,”
West Virginia's highest court held that
“in an interpleader action filed by an
insurance company seeking the orderly
contest of insurance proceeds arising
from automobile liability coverage,
which proceeds are insufficient to
cover all claims resulting from an
accident involving its insured, the [trial
court] may not restrict an interpleader
defendant’s right to file a lawsuit against
the insured tortfeasor to determine the
liability of that person or entity for the
underlying accident.”” In Club Exchange
Corp. v. Searing,** the Kansas Supreme
Court reached a similar conclusion,
albeit while acknowledging that, “[a]s a
practical matter . . . where the principal
target of the claimants, and the only
apparent source from which their
claims may be satisfied, is the stake, all
claims will no doubt be resolved in the

interpleader action."”

This suggests that the jurisdictional
priority rule should not operate as
a barrier to the subsequent filing of
such actions. If the filing of separate
tort actions cannot be restricted by
an interpleader court, it follows that
jurisdictional priority rule should not
bar filing them either.

Second, an argument can be made that
the jurisdictional priority rule has no
application in these cases, at least as
far as the underlying tort claims are
concerned. As courts in other states have
noted, the jurisdictional priority rule
serves the same purpose as res judicata,
and thus the same rules should apply in
determining the applicability of each.*
For the tort claims to be adjudicated in
the interpleader action, they would have

to be brought as cross-claims between
the parties named as interpleader
defendants (presuming, of course,
that the liability insurer has named its
insured as a defendant). Cross- claims
are permissive, not compulsory, which
means the failure to bring such a claim
in one action does not normally preclude
bringing it in a separate action later.”’
By the same reasoning, the tort claims
could also be brought in a separate
action while the interpleader action is

still pending,

Either way, applying the jurisdictional
priority rule in cases where a liability
insurer has filed an interpleader action
in one venue, when the tort plaintiffs
wish to litigate in another, would serve
none of the legitimate purposes on which
the rule is based. The purpose of the
jurisdictional priority rule is to prevent
a second court from interfering with
the resolution of issues that are already
pending before the court that first
obtained jurisdiction.?® However, as the
U.S. Supreme Court noted in Tashire,
it is fundamentally unreasonable to
allow a liability insurer whose interest
is confined to its policy limits to “wag
the dog” as far as forum selection is
concerned, and compel tort plaintiffs
to bring their underlying claims “in a
single forum of the insurance company’s

choosing”

the

jurisdictional priority rule should not

In light of these principles,

automatically prevent bringing such
claims in a separate action, nor would
its application serve any of the purposes
to which the jurisdictional priority rule
is directed. As federal commentators
have noted, in most interpleader cases
of the type addressed in Tashire,
“the stakeholder will be an insurance
company that is simply seeking to
discharge its liability under a policy; as
a result, a cross-claim, which may be
attempting to establish the tortfeasor’s
liability above and beyond the fund,



typically will not be very closely related

to the interpleader claim.”°

Finally, there is no procedural or
jurisdictional rule that would preclude
an Ohio court from staying the second
stage of an interpleader action in order
to allow the underlying tort claims to
be tried in a forum of the tort plaintiffs’
choosing, This approach would satisfy
the legitimate concerns of all parties,
as well as equally important issues of
judicial efficiency and comity. B
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