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orporate defendants routinely ask

plaintiffs” attorneys to enter into agreed

protective orders before complying with
discovery requests. It can be tempting, both to
plaintiffs’ counsel and to the court, to simply
sign off on these orders just to get things moving.
However, an overly broad protective order that
gives too much power to the producing party,
and does not accurately spell out the respective
duties of the parties under the order, can create
more problems than it solves, and can lead to
burdensome and unnecessary problems in the
course of litigation. Before agreeing to a proposed
protective order plaintiffs’ counsel and the trial
court should carefully consider whether the
order is necessary in the first place, and whether
defendant’s proposed terms and conditions are

actually justified.

An agreed protective order
should track Rule 26(C)

Defense attorneys often propose protective
orders that define confidentiality broadly, and
give the producing party (namely, the defendant)
a great deal of latitude in deciding what can be
designated as confidential. Do not let this go
unchallenged.

A trial court’s power to enter a protective order
is circumscribed by Rule 26(C), even when the
parties are willing to agree to broader constraints
on disclosure.! As one court put it, “[a] judge
cannot delegate the determination of whether
there is ‘good cause’ to the lawyers in the case.”
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Thus, even if the parties are willing to stipulate
to an order that exceeds the scope of the rule, the
trial court still has an obligation to make its own
independent determination as to whether “good
cause” exists to enter the order, and whether the
proposed nondisclosure categories are, in fact,

authorized by Rule 26(C).?

Based on this, federal courts have denied joint
motions for protective orders that exceed the
scope of Rule 26. In Maxchief Invests., Ltd. v.
Plastic Dev. Group, LLC,* for instance, Judge
Thomas W. Phillips of the Eastern District of
Tennessee recently denied a joint motion for a
blanket protective order when the parties made
no effort to show there was good cause for the
order, and the categories of protected materials
were far broader than any Rule 26(c) category.’

Judge Phillips was highly critical of the parties’
three-sentence motion, which made no effort

whatsoever to satisfy the good cause requirement.

As Judge Phillips noted,

when parties agree to a blanket protective
order, do not show-—specifically-that the
documents subject to the protective order
will contain sensitive information whose
disclosure will case harm, and retain the
right to decide which of these documents
they will exclude from discovery, then they
abuse Rule 26(c) by converting to their own
use the inherent discretion that belongs to
the Court. This scenario describes what the

parties have done here.®



He also criticized the scope and
imprecision of the proposed order, which
“cast the widest of nets, seeking to protect
any document, information or other
thing’ that, in [the parties’] judgment,
they ‘deem(]’ to be confidential or
highly confidential.”” Notably, Judge
Phillips criticized the use of the term
“not limited to” in defining potentially
confidential materials, as it could allow
the parties to “keep practically any item

off limits” to disclosure.?

Likewise, in Solar X Eyewear, LLC
v. Bowyer, Judge James Gwin of the
Northern District of Ohio denied
a joint motion for protective order
when the parties failed to make an
adequate showing of good cause, and
the proposed order was overly broad.
Like Judge Phillips (who would later
rely on Judge Gwin's opinion), Judge
Gwin was critical of the fact that the
proposed protective order was “so broad
and speculative as to defy any credible
assertion of particularized injury” as
required under Rule 26(c)."® He was
particularly critical of the fact that the
proposed order would have extended to
information that “may” qualify as a trade
secret, or “could” harm a party’s business

interests.'!

What's it take to show
good cause”?

These opinions, as well as the case law
on which they rely, are a good foundation
from which to challenge overbroad and
imprecise language. But what kind of
language should you insist on? Here,

both Ohio and federal case law offer

guidance.

Good cause is a fact—specific issue, but
there’s one point where the courts agree
— simply claiming the information is

confidential isn't enough."

To satisfy Rule 26(C), the party seeking
protection “must articulate specific facts

showing ‘clearly defined and serious

injury” thatwouldresultifthedocuments
or information were disclosed.’® It’s not
enough for a defendant to claim general
injury to reputation, especially if it's a
business enterprise.’* Instead, a business
enterprise must make a “particularized”
showing of pecuniary or economic harm
that would result from disclosure.*®

Thus, in place of broad and imprecise
terms such as “including, but not
limited to,” “may,” or “could,” a protective
order should be limited to documents
or information that, if disclosed, “will
work a clearly defined injury to the

requesting party’s business.””® Ohio
courts have adopted and applied this
standard, expressly stating that “any
lesser standard would be insufficient
and would compromise our system of
justice.”” You should insist on language
that tracks this standard.

Make sure the burden of
showing “good cause” stays
with the designating party

To avoid confusion later, any proposed
agreed confidentiality order should also
spell out what the case law already says,
whichis thatconfidentiality designations
must be made in good faith, and that “the
party claiming confidentiality bears the
burden of proving that the purportedly
confidential documents are, indeed,
confidential, as defined in the governing
confidentiality order.”®

A confidentiality designation “should
be viewed as equivalent to a motion for
protective order” under Rule 26(C),
subject to the same requirements, and
subject to the same risk of sanctions
Rule 37

cause.”” In

if made without
the

agreed protective orders, good faith

under
good context of
requires “a  document-by-document
or very narrowly drawn category-by-
category assessment’ in making initial
confidentiality designations.”® Language

that emphasizes the designating party’s

initial duty to actin good faith, combined
with language that expressly places the
burden of defending confidentiality
designations on the party claiming
confidentiality, should be a standard
part of any agreed order.

The order should acknowledge
that different standards

apply when it comes to filing
documents under seal

Confidentiality in discovery is one thing,
but when it comes to filing documents
with the court, other considerations
arise. Unlike discovery materials, there
is a strong presumption that the public
will have access to materials filed with
the court — especially if they are part
of a dispositive record or are used at
trial.?! “Good cause” under Rule 26(c) is
not enough to defeat this presumption,
which can only be defeated for “the most

compelling reasons.”*

The standard for confidentiality at the
discovery phase doesn't address these
issues. To avoid confusion and delay as
your case proceeds, you should make sure
that any agreed protective order includes
a separate provision acknowledging that
the order does not extend to materials
filed with the court or used at trial. It
should also provide a procedure for filing
documents or information under seal
that won't delay your case preparation
or impose unnecessary burdens. One
possibility, for instance, would be to
include a provision that would allow
you to file confidential materials under
seal on a provisional basis, while setting
a deadline for the defendant to file a
motion with the court explaining why
confidentiality should be preserved.”

Conclusion

An agreed protective order shouldn't

impose unnecessary burdens on
plaintiffs or the court — and it doesn't

have to. There’s no reason that you, or
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the trial court, should have to accept

confidentiality

terms that aren't

supported by law, and aren't necessary

to protect a defendant’s legitimate

concerns. H
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As we finalize this issue of the CATA News, we invite you to start thinking of
articles to submit for the Winter 2019 - 2020 issue. If you don't have time to
write one yourself, but have a topic in mind, please let us know and we'll see
if we can find a volunteer. We would also like to see more of our members
represented in the Beyond the Practice section. So please send us your “good
deeds” and “community activities” for inclusion in the next issue. Finally, please
submit your Verdicts & Settlements to us year-round and we will stockpile them

for future issues.

From everyone at the CATA News, we hope you enjoy this issue!

Editor’s Note

Kathleen J. St. John, Editor
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