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“Su.bstantlal Federal Questlo
A Survey Of The Current Law

By Jamie R. Lebovitz and Brenda M. Johnson, Cleveland, Ohio

ndants in aviation cases have a
Mell -known preference for federal

court, and have been aggressive in
developing jurisdictional theories to
support their goals. A jurisdictional the-
ory favored by defendants, and fast
becoming a regular element of their
arguments to remove state law actions to
federal court, is a relatively obscure one
known as “substantial federal question”
jurisdiction.,

This article will discuss “substantial
federal question” jurisdiction and how it
has been argued in aviation cases, as
well as the federal courts” response to
date to defendants’ removal efforts.

THE RULES OF MERRELL DOW AND
GRABLE

Federal question jurisdiction is limit-
ed by the U.S. Constitution and by fed-
eral statute to “civil actions arising
under the Constitution, laws, or treaties
of the United States.” The outer bound-
aries of this limitation, however, do not
have a bright-line demarcation.

Instead, the Supreme Court has held
that in certain limited instances federal
courts can exercise federal question
jurisdiction over state law claims in
which “a well-pleaded complaint estab-
lishe[s] that [a plaintiff's] right to relief
under state law requires resolution of a
substantial question of federal law in
dispute between the parties.”* The doc-
trine has a long and varied history, but
for purposes of understanding its impli-
cations for aviation tort cases, only four
Supreme Court opinions are of real sig-
nificance.?

The first, Franchise Tax Bd. v
Construction Laborers Vacation Trust,
decided in 1983, was the Court's first
modern attempt to set a standard by
which lower courts could determine
whether state law claims in which the
effects of the ever-widening scope of fed-
eral regulation play a role should prop-
erly be the subject of federal jurisdiction.

In that case, the Court stated that when
state law creates the cause of action,
“original federal jurisdiction is unavail-
able unless it appears that some substan-
tial, disputed question of federal law is a
necessary element of one of the well-
pleaded state claims.”

Three years later, the Court revisited
the issue in a case involving the intersec-
tion of modern federal regulation and
state tort law — namely, Merrell Dow
Pharmaceuticals Inc. v. Thompson.® The
question presented in Merrell Dow,
which has obvious significance to avia-
tion litigation, was whether “the incor-
poration of a federal standard in a state-
law private action, when Congress has
intended that there not be a federal pri-
vate action for violations of that federal
standard, makes the action one ‘arising
under the Constitution, laws, or treaties
of the United States.””

In Merrell Dow, personal injury claims
were brought against the manufacturer
of the drug Bendectin in which the plain-
tiffs alleged (among other things) that
the manufacturer’s violation of federal
drug labeling requirements established
under the Federal Food, Drug, and
Cosmetic Act (FDCA) created a rebut-
table presumption of negligence under
Ohio law. In holding that the defen-
dant’s removal of these claims to federal
court was mnot authorized under
Franchise Tax, the Court found the fact
that Congress had not provided a feder-
al remedy for violation of the labeling
requirements to be “tantamount to a
congressional conclusion that the pres-
ence of a claimed violation of the statute
as an element of a state cause of action is
insufficiently ‘substantial’ to confer fed-
eral-question jurisdiction.”®

Based on what appeared to be a clear
holding by the Court in Merrell Dow,
many lower courts concluded that the
lack of a private federal remedy was dis-
positive of whether a federal question
was sufficiently “substantial” to support
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federal jurisdiction.” What many lower
courts believed to be a bright-line test,
however, apparently was not the actual
rule that the Court intended (at least in
retrospect) to establish.

In Grable & Sons Metal Products, Inc. v.
Darue Engineering & Manufacturing,© the
Court held that the lack of a federal
cause of action was not dispositive of
whether a state law action to quiet title in
property purchased at a federal tax sale
could be removed to federal court.

The quiet title action at issue in Grable
was commenced in state court by a com-
pany whose real property was seized by
the Internal Revenue Service (IRS) in
order to satisfy a tax delinquency.
Federal law does not provide a cause of
action to quiet title to property seized by
the IRS.

However, the only dispositive issue
presented in the state law quiet title
action was whether the IRS complied
with its obligation under federal law to
provide appropriate notice of the seizure
of the property before the sale.
Moreover, the parties’ dispute over the
type of notice required by the relevant
federal statute (28 U.S.C. § 6335) present-
ed an unsettled question of federal law.

On these particular facts, the Supreme
Court determined that the dispute over
whether the IRS complied with its notice
obligations presented a federal law ques-
tion that was sufficiently substantial to
support the exercise of federal subject
matter jurisdiction over the state action,
despite the fact that Congress had not
provided a federal remedy for a viola-
tion of the federal notice requirement.

In so doing, the Court found three
factors to be significant. First, as noted
above, the issue of whether notice under
26 US.C. § 6335 was sufficient- and
indeed what the statute in fact required -
was the sole legal and factual issue pre-
sented in the quiet title action. Second,
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dard without a federal cause of action. And

the Court noted that the clear enforce-
ability of federal tax liens is important to
the federal government’s “strong inter-
est in the “prompt and certain collection
of delinquent taxes.””" Third, “because it
will be the rare state title case that raises
a contested matter of federal law, federal
jurisdiction to resolve genuine disagree-
ment over federal tax title provisions
will portend only a microscopic effect on
the federal-state division of labor.”®
Grable seems to replace what
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appeared to be a bright-line rule with
respect to whether a federal question
was sufficiently substantial (i.e., the exis-
tence or absence of a federal remedy)
with a more open-ended three-pronged
approach. Grable, however, is far from a
repudiation of Merrell Dow.

Instead, the Court took great pains to
distinguish the unique facts at issue in
Grable from the state tort action in Merrell
Dow, and to reiterate a concern that
remains pertinent with respect to avia-
tion cases in particular. Specifically, that
allowing the existence of a federal stan-
dard to transform a state law tort claim
into a federal action would eventually
flood the federal courthouses with a
wide range of negligence cases: “[I]f the
federal labeling standard without a federal
cause of action could get a state claim into
federal court, so could any other federal stan-

that would have meant a tremendous num-
ber of cases.”®

A rule permitting the exercise of fed-
eral jurisdiction over state tort claims
where federal standards are implicated
would entail a significant disruption in
the traditional balance between state and
federal courts, which in turn warranted
giving the absence of a federal remedy
for such violations a dispositive role in
determining whether Congress intended
such actions to be heard in federal
court.” As the Court stated, “[i]n this sit-
uation, no welcome mat [i.e., no federal
remedy] meant keep out.”*

Thus, although some lower courts
have interpreted Grable as potentially
broadening the scope of “substantial
question” jurisdiction, it would appear
from the opinion itself that the Supreme
Court did not consider the opinion to be
a departure from earlier law — and espe-
cially not from Merrell Dow. This conclu-
sion, in turn, is supported by the
Supreme Court’s most recent opinion
dealing with “substantial question”
jurisdiction, ~ Empire  Healthchoice
Assurance, Inc. v. McVeigh,® where the
Court again narrowly described its
parameters.

In denying the existence of federal
jurisdiction to hear subrogation claims
brought by the third-party administra-
tors of health insurance plans operated
for the benefit of federal employees, the
Court reiterated that “substantial ques-
tion” jurisdiction extends only to “a spe-
cial and small category” of claims,” and
described Grable as being “poles apart”
from Empire Healthcare. Unlike the quiet
title action in Grable, the reimbursement
claim in Empire Healthcare, “was trig-
gered, not by the action of any federal
department, agency, or service, but by
the settlement of a personal injury action
launched in state court.”*

Unlike Grable, which presented a pure
issue of law that was (a) distinctly feder-
al in nature; (b) dispositive of the claim;
and (c) generally applicable to other
cases, Empire Healthcare presented a
claim that was “fact-bound and situa-
tion-specific.” Finally, the Court found
that while the federal government had
an interest in benefit issues arising in the

federal employment context, this interest
was an insufficient basis on which to dis-
place the state courts” jurisdiction and
“turn[] into a discrete and costly ‘federal
case’ an insurer’s contract-derived claim
to be reimbursed from the proceeds of a
federal worker’s state-court-initiated
tort litigation.””

‘SUBSTANTIAL FEDERAL QUESTION’
JURISDICTION IN AVIATION CASES
Prior to Grable, one could argue that
Merrell Dow made the issue of “substan-
tial federal question” jurisdiction a sim-
ple one in the aviation context, given the
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absence of a federal remedy for the vio-
lation of federal aviation regulations?
Since Grable, the argument against juris-
diction must be made with more preci-
sion. However, with one notable excep-
tion, district courts have continued to
reject the argument that federal regula-
tion of the aviation field is sufficient to
support federal jurisdiction over state
law tort actions in aviation cases.

In Wicksell v. Bombardier Corp.” the
District Court for the Southern District
of Florida rejected the argument that
FAA regulations and the General
Aviation Revitalization Act of 1994
(GARA), 49 US.C. § 40101 presented
sufficiently substantial issues of federal
law to give rise to federal jurisdiction
over a state law product lability claim
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arising from an air crash. Likewise, in
McCarty v. Precision Airmotive Corp.,*
another Florida district court recently
rejected the argument that state law
wrongful death and product liability
claims arising from an air crash were the
proper subject of federal jurisdiction. In
Glorvigen v. Cirrus Design Corp.® the
Minnesota district court came to a simi-
lar conclusion regarding wrongful death
claims arising from an air crash.*

In two opinions arising from the same
air crash, one of which was briefed by
the authors of this article, the Eastern
District of Missouri also held that Grable
did not justify the exercise of federal
jurisdiction over the resulting state law
tort claims,® and in XL Specialty Co. v.
Village of Schaumburg,® which involved
claims of property damage to an aircraft
caused by surface conditions at a munic-
ipal airport, the Northern District of
Tllinois rejected the argument that a sub-
stantial federal question was presented
by plaintiff's reliance on defendant’s
alleged failure to comply with a FAA
advisory circular as part of its negligence
claim.

Since Grable, only one district court
appears to have held that federal regula-
tions are sufficient to create federal ques-
tion jurisdiction over state tort claims for
personal injury or property damage aris-
ing in the aviation context. In Bennett v.
Southwest Airlines Co.” the Northern
District of lllinois denied plaintiffs’
motion to remand state law personal
injury claims arising from the crash of
Southwest Airlines Flight 1248 at
Chicago’s Midway International Airport
and certified the issue for interlocutory
appeal. The Seventh Circuit has accepted
Bennett and appears to be the first appel-
late circuit to consider the scope of “sub-
stantial federal question” jurisdiction in
the aviation context.

In conclusion, the parameters of “sub-
stantial federal question” jurisdiction
have never been a model of clarity, and
the Supreme Court’s most recent pro-
nouncements on the matter have carried
on this tradition. The Court has, howev-
er, been consistent in indicating that sub-

stantial federal question jurisdiction
should only apply in very limited cir-
cumstances.

Redress for injuries arising from avia-
tion-related activities has long been the
province of state law and state courts. A
rule permitting them to be removed to
federal court would easily open the
floodgates for many other state law
claims in which federal regulations play
a role. Based on these considerations,
most federal courts have been disin-
clined to adopt the “substantial federal
question” theory of jurisdiction over avi-
ation cases.
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